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FOREWORD

Aged eight, I was unaware of how pivotal our move to Bucharest, Romania in 1996,
would be. Following four consecutive trips back to Bucharest, with the American School
of Paris, [ was dumbfounded by the gruesomeness of what I had witnessed with respect
to Roma, increasing my resolve to attempt, if nothing else, to help. Over the years, | have
engaged, yet frustrated innumerable amounts of people by instigating debate with
respect thereto, and [ would like to take this time to thank those who stood by me
nevertheless.

Papa. So far, yet ever so close. Words will never suffice in explaining how much I've
admired your work ethic and determination, and the shining example they have been
throughout my academic career and equally so, this thesis. Throughout this process,
your belief in my perseverance and abilities, kept me determined and ambitious. I am
eternally grateful for the person you were, and still are. Thank you does not suffice.

Jan. Without you, absolutely none of this work would have been possible. You believed
in me, in this thesis, in the entirety of my academic career, when I had lost all faith.
Thank you, eternally, for the unfaltering support, and your uncanny ability to calm me
down in my most stressful moments.

Mama, Savina, Jelle. You all deserve medals for having endured the endless Roma-
family debates. Thank you for the supportive phone calls, the cooked meals and the
endless belief you have in me. You have all been indispensable throughout this process.

Hadewych. Thank you for being the best aunt imaginable, pushing me when | needed to be
pushed and standing by me when I needed it most.

[ tried to make a short list, only to realize it’s impossible to do - so a general, heartfelt
thank you to all the friends who endured my panicky phone calls, who advised me on
how to go about writing this thesis, who listened, read and were genuinely interested in
the content, and stood by me through it all.

Professor Brems. A sincere and heartfelt thank you, for your support in my endeavors,
your guidance and inspirational classes - you have undoubtedly marked the path I aspire
to pursue.

Yaiza Janssens. Thank you for your unrelenting emails, your kindness, guidance and support
throughout the course of these last two years, and specifically with respect to my thesis. It
couldn’t have been done without you.



II



TABLE OF CONTENTS

FOREWORD ...utiitiisenissnisssssssnissssssssssssisssessssssssissssssssssssisssssssssssssssssssssssns snsssssansssssssssssassssnsssnsssaness I
TABLE OF CONTENTS ..tiiitiiniissmsssnmssnssssssssssssssssssssssssssesssssssssssssssasssssssssssssssssssssssssassssnsssnnssas 11
LIST OF ABBREVIATIONS ....ccoiismusunisnmssensssnmssssssesssssssssessssssssssssssssssssssssssssassssssssssssassssnssssnssas VI
PART 1. INTRODUCTION ...cttisrisunmsnmsssnssanssssssssssssssssssssasssssssssssssssssssssssssasssssssssssssssssssssasssansssnns 1
L. Human Rights ... s s ssssssss s s 2

A. Emergence and Historical Evolution 2

B. Cultural relativism ......coneeeennecenns 4

OTNY o 11 o1 7

D. State Obligations and Individual Remedies 8

E. Universal, Indivisible, Interdependent and Interrelated 10

IL. MiInority RiGhts.... s 10

s VY0 D) o 1P 10

B. Minority Rights as an Aspect of International Human Rights Law 11

C. Evolution of minority rights in movements 12

D. Defining Minorities: An Evolutionary Approach 14

E. Relevance of Minority Legislation Regarding Roma 16

III.  PUbIic INtEreSt LAW ....cccciimismnmsessnnsmismssssesssssnssmsssssssssssssssssssssssssssssssss ssnsassssssssssssssssnssssssassnssns 17
PART 2. DEFINING ROMA ...ciotiiitmmsnnmassssissssmmssssmssssssssssessssssasssssssssssssassssssssasassnssnssnsanssssansnss 21
L. WHhO Are ROMA....ccciciimsnensnnnsssssssesssssn s s sssssssssss ssssssssssssssssssssnsss snsssssssssss sanssssnsss sannansnsses 21

A. Terminological Inconsistencies ... 21

B. Roma Heterogeneity .......ccooueemererreeens 22

II. Roma Throughout HiStOry.....snssssssss s s 24

A, Early HiStOry .ssssssssssssssssssens 24

B. World War Il and Communist Regimes 26

C. Post-Communist Era and Current-day Anti-Gypsyism 28

III. Supra-national Roma Rights MoONItoring ... 31
A. International ACtors.....cersne. 31
UNIEEA NATIOTIS -.ceuvueueeeeeesresseeeessesse e sssesse s essses s esse s e s s es s R bbb e 31

COUNCI] Of EUTOPE .ottt sss s s s e sttt ssesssssss s sssnsnnensssnsans 32

EUropean UNion (E.U.) c e ceeseeseseesessesseessessessessses s sssessessesssssssssssssssssssssssesssssessssssssssssssssssssssssessnes 33
Organization for Co-operation and Security in Europe (0.S.C.E) .o 33

Decade of Roma Inclusion (2005 - 2015) & the European Platform for Roma Inclusion............. 33

B.  CiVil SOCIELY .cvrrsrrerrsersnsessssssssssssssssssssssssssssssssssess 34

IV. Contemporary Roma Marginalization and Discrimination ... 35
PART 3. ASSEMENTS OF ADHERENCE TO ROMA RIGHTS .....cccosmmsmmsunmssemssansssnsssasssansas 37
| SR 101 B=00 00 0 E2 1 Q000 0L 37
A, INTrOdUCHION ..oeeereeeeeeeeeerseserssesesssesesssessssesesaesens 37

B.  Belgium..ceecerererseeeeseesseeesssesesae 37

C.  ROMANIA..isesessesssssssesnns 40

II. Assessing Specific Human Rights.......cccoiissssssssssssssssssns 41
A. Prohibition of Discrimination ... 41

1. TheoretiCal ANALYSIS. ..ot esses s ss b s bbb 41

SOUTCES cuvenerereeesressessesseseesssessessesse e e s s s R s AR E £ AR AR AR RS EeEeE AR e AR e e re R e n s 41

Defining the Prohibition of DiSCrimiNation ........oeeneeneeneesseeseesessssessesssssssessessssssessssssssssssssessnes 42

INAIrect DISCIIMINATION ..ueueuiecesceereieeresse e eees e seessee et es b s bbb bbb e bbb e s 45
Obligations Arising From Article 14 ECHR ...t sses s ssessssssssenans 46

Article 14 ECHR: Complementary Or AULONOMOUS? .......cocereueeneessersessessessesssesssssssssesssssessssssessesssssssssssens 47

2.  Anti-discrimination in BeIGIUIM ...t rsss bbb 48

II



(OF0) A=) (RO b1 L2 1 (o) o FOUN T 48

Instances of DiSCriMINAtION .. 49

3.  Anti-discrimination in ROMania........co s 51
CONEEXtUALIZATION. c..cceceitecrer e s 51
Instances of DiSCriMINAtION ... 52

B. Rightto Education.......e. 52

1. TheoretiCal ANAlYSiS.....o i s e 52
SOUTCES ottt bbb bR R bbb 52
Defining EAUCATION ....cierierereesessers s ss b 53

Y7 LTl 0] 0] F o=V U0} o LT 54

2. Belgium and the Right to EQUCAtION ..o 55
CONEEXEUALIZATION. ...t e 55

0 LT 4T T 56
Prohibited Segregation and Placement in Remedial SChools ... 60

Other Causes For Problematic Education in FIanders ... 61

3.  Romania and the Right to EQUCAtION. ..ot 62
CONETEXEUALIZATION. couveee et 62
Segregation and DiSCIIMINAtION ... s 64
Educational EXCIUSION ..ot sssss s sssssss s sssssssssssssns 67

C. The Right to Housing.......ccoeeeneeeennnn. 68

1. TheoretiCal ANAlYSiS. ...t s s 68
SOUTCES ot R AR bR 68

Scope Of ATtiCle 11 ICESCR .ottt sss s s s 69
Defining HOUSINEG ..ttt bbb 70

State Obligations Under Article 11 ICESCR.....iiinissssssssssssssss s 71

General Comment 7 I[CESCR — Forced EVICHONS......ccvenineeenneses e ssssesssssssssessssssssssssssessns 72

2. Application iN BeIGIUM . ..ot 74
CONEEXEUALIZATION. c...eeeeeeee et bR 74
Precarious HOuSING CONAITIONS ....cuveueeireeurereieessessessesssessesssssesssssessesss st sesssesssssssssssssssssssessssssssssssssessnes 76

Yo LR E=Uuta Do o U Lo B 234 (o1 0 o) o OO TP 77

3. Application iN ROMANIA. ... sessesss s s ssssssssssssssssssssssessssssssssssnns 78

(000 o1 ¢m BT b=V (0 o VO 78
Precarious HOuSING CONAITIONS ....cueueeereeurerereessessersesssessesessse s ssssssssesssesssssssssssssssssssesssssssssesssssessnes 79
Security of Tenure and FOrced EVICHONS. ..o sessessssssssessssesssees 80

D. The Right to Work......cccesereerennen. 82

1. TheoretiCal ANALYSIS. ... seeees e ss s s bbb b e 82
SOUICES vttt bR SRR bR R s 82
Identifying the Right to Work as a Human Right? ... sesssessesenas 83

Scope Of the RIGHE t0 WOTK ...t ssss bbb 84

State Obligations Under the Right £0 WOTK.......ccneeneeeseseieesesesses s sssssens 86

2. ApPlication N BeIGIUM . ..ot eesses s s es s s 90

(000 o1 ¢m BT b=V (o) o VOO 90

ACCESS TO EMPIOYITIENT ... et seeeesse st ss s ssss s bbb s 91

3. APPliCAtion iN ROMANIA. ...t seeses e s ss bbb s s e 94

(000 010 (DT b 22 Y (o) o VOO 94

Causes Underlying Roma UnemplOYIMENt..........ccuerereereeneesrerssensessesssessessssssssesssssesssesssssssssssssssssssssssssssses 96
Discrimination Regarding EMPIOYIMENT ........c.ovrrienereereeneeseeseeseesssesessesssssessesssssssssesssssssssssssssssssssssssssnes 97

PART 4. COMPARATIVE ANALYSIS....cccoiiimimmmimnmnemssssssssssssssssssssssssssssssssans 99
I.  General ObServations..... s ————————————————— 99
II. Analysis of the Right t0 EAUCAtiON.....ccccoviimnimsnnssmssnsnssssssss s sssssssanns 100
III. Analysis of the Right t0 HOUSING......cccocconmsmnismsnnnnsmnssnsssssssssssssssssssssssssssssssssssssssssnns 104
IV. Analysis of the Right t0 WOrK......ccciiiinnnsnssssssssssssssssssss s 105
PART 5. CONCLUSION ...cuciiiinmssmssmssmssmssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnss 107
PART 6. BIBLIOGRAPHY .....coiiiiiimnmmnmnnmnemsnisnssisssssssssssssssssssssssssssssssssssssssssssssns 109
LEGISIATION ...t R 109

CASE LAW ...t b s 110

IV



ATHICIES ... R 113
OrganizZationS /REPOTLES ...ttt 115
Declarations/Resolutions/Concluding ObServations ... 117
Extra Sources and WeDSIEES ... 118
£ 11 4 ).
Target the Problem, Not the People........cccoumimcnmmnmnnmnmmsssssssssssssssssssssnns

Interview with Elias Hemelsoet — 27%h of May, 2013 wuccusismmsmssssesssssmssmssssssssssmssssssssssssssssssssssssssssnssnss



LIST OF ABBREVIATIONS

ACHPR
ACHR
CAT
CEDAW

CERD

CMW

CoE
CRC
ECHR

ECRI
ECSR
ECtHR
ERRC
ESC
FCNM
HRC
ICCPR
ICESCR
ILO
OSCE
PIL

RC

The Commission
UDHR

VI

African Charter on Human and Peoples’ Rights

American Convention on Human Rights

United Nations Convention Against Torture

Convention on the Elimination of all Forms of Discrimination
Against Women

Convention on the Elimination of All Forms of Racial
Discrimination

United Nations Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families

Council of Europe

Convention on the Rights of the Child

The European Convention for the Protection of Human Rights
and Fundamental Freedoms

European Commission Against Racism and Intolerance
European Committee on Social Rights

European Court of Human Rights

European Roma Rights Centre

European Social Charter

Framework Convention for the Protection of National Minorities
Human Rights Committee

International Covenant on Civil and Political Rights
International Covenant on Economic, Social and Cultural Rights
International Labor Organization

Organization for Security and Co-operation in Europe

Public Interest Law

United Nations Convention Relating to the Status of Refugees
The European Commission of Human Rights

Universal Declaration of Human Rights



PART 1. INTRODUCTION

1. On April 3" 2001, 14-year-old Constantin Stoica, a Romanian Roma, was subjected to
multiple beatings, kicks and injuries to the head as a result of hostilities that had broken out
between Roma individuals and the local police force of his hometown®. Constantin, merely
passing the scene of the events, lost consciousness, as a result of the police inflicted injuries®.
The flagrantly unwarranted and discriminatory nature of the police violence, as later
substantiated by the European Court of Human Rights (hereinafter ECtHR)?, is but a glimpse
of human rights abuses Roma scattered across Europe are systematically subjected to.

2. Whilst a vast array of human rights and minority norms have been construed on an
international plane, in order to ensure the eradication of racially and ethnically motivated
discrimination, Roma continue to be the victims of both direct as well as indirect
discrimination in conjunction with a plethora of other human rights abuses®. Within the scope
of this work, adherence to human rights instruments, both general instruments as well as
content-specific instruments, regarding Roma, will be evaluated. The concerned evaluation
will exist in a comparison of Belgium and Romania, home to Roma communities, in order to
identify whether these nations have approached adherence to certain fundamental freedoms
and rights of Roma differently. Naturally an assessment of all relevant rights and freedoms
cannot be made within the entirety of this work, entailing that four comparable and specific
rights of particular relevance to Roma, irrespective of the nations in which they reside, have
been decided upon as a basis for analysis. The aforementioned investigation will subsequently
pave the path for an analysis of arguments and measures that have proven to be successful and
unsuccessful in the amelioration of the Roma plight within these two nations. Moreover, an
assessment will be made of the manner in which the two concerned governments have
approached the adherence to human rights with respect to their Roma communities.

3. In what follows, a short introduction of the applicable fields of law will be described
as well as their relevance within the scope of the current issues Roma in Europe are
continuously confronted with. Roma as a minority group will then be discussed, with specific
focus on their identity in Europe throughout history and today, before embarking upon the

1 European Court of Human Rights ., Case of Stoica v. Romania .” Jugdment . Strasbourg: Council of Europe,
4 March 2008. 2.

2 Ibid.

3 European Court of Human Rights ., Case of Stoica v. Romania.” Jugdment . Strasbourg: Council of Europe,
4 March 2008. 13-14.

4 European Roma Information Office. ,Discrimination Against Roma in the EU in 2012.” European
Commission, January 2013.1 - 17.

5 Council of Europe. ,Human Rights of Roma and Travellers in Europe.” Strasbourg: Council of Europe
Publishing, 2012. 11 - 28.



analysis of specific human rights and alleged violations thereof, they are subjected to in the
concerned states.

I Human Rights

A. Emergence and Historical Evolution

4. Preceding an assessment of human rights and minority rights violations against Roma,
it is essential that the concept of human rights as an aspect of international public law be
defined and elaborated upon. Human rights, notwithstanding their initial roots in the 17
century and in the subsequent works of John Locke, were only thoroughly developed and
codified in the wake of World War Il (hereinafter WWI1)°. They concern certain values,
freedoms and immunities seen as indispensible to the existence of individuals . The
culmination of WWII and the horrendous consequences thereof, resulted in global awareness
regarding the necessity for certain inalienable and fundamental rights to be accorded to
individuals®. The atrocities committed in the WWII era thus culminated in the adoption of
various instruments codifying international human rights. Within this context some of the
most notable codifications are the Charter of the United Nations®, as well as the Universal
Declaration of Human Rights (hereinafter UDHR)'. The latter, an initially non-binding
instrument that has, to a certain extent, attained the status of international customary law™.
This declaration, which broadly stipulates fundamental rights to which all individuals are
entitled, was subsequently elaborated and interpreted upon in two instruments, namely the
International Covenant on Civil and Political Rights*? (hereinafter ICCPR) as well as the
International Covenant on Economic, Social and Cultural Rights™ (hereinafter ICESCR)*.
Taken together, these three instruments constitute the International Bill of Rights. Initially,

6 Henkin, Louis. ,Human Rights.” Encyclopedia of Public International Law. Red. Peter Macalister-Smith.
Vol. 2. Amsterdam: Elsevier Science B.V., 1999. 886 - 837.

7 Henkin, Louis. ,Human Rights.” Encyclopedia of Public International Law. Red. Peter Macalister-Smith.
Vol. 2. Amsterdam: Elsevier Science B.V. 1999. 886; Aust, Anthony. Handbook of International Law .
Cambridge: Cambridge University Press, 2010. 217; Henderson, Conway W. Understanding International
Law . West- Sussex : Wiley-Blackwell, 2010. 288.

8 Aust, Anthony. Handbook of International Law . Cambridge: Cambridge University Press , 2010. 215 -
216.

9 UN General Assembly. ,Charter of the United Nations (1 UNTS XVI) .” San Francisco: United Nations, 24
October 1945.

10UN General Assembly. ,Universal Declaration of Human Rights.” Resolution (217 A (III)). United
Nations, 10 December 1948.

11 Henkin, Louis. ,Human Rights.” Encyclopedia of Public International Law. Red. Peter Macalister-Smith.
Vol. 2. Amsterdam: Elsevier Science B.V., 1999. 888.

12UN General Assembly. ,International Covenant on Civil and Political Rights (999 UNTS 171).” United
Nations, 16 December 1966.

13 UN General Assembly. ,International Covenant on Economic, Social and Cultural Rights (993 UNTS 3).”
General Assembly Resolution . United Nations, 3 January 1976.

14 Henderson, Conway W. Understanding International Law . West- Sussex : Wiley-Blackwell, 2010. 290.;
Cohen-Jonathan, Gerard. ,Human Rights Covenants.” Encyclopedia of Public International Law . Red. Peter
Macalister-Smith. Vol. 2. Amsterdam : Elsevier-Science B.V., 1999. 916.




experts had opted to create one single additional covenant to the UDHR, however it soon
became apparent that a distinction was necessitated due to the diverging nature of certain
concerned rights, justifying the maintenance of a dualistic approach®>,

5. Depending on their nature, human rights can be categorized in three generations'®. The
first generation rights primarily concern those incorporated in the ICCPR*’. These rights have
historical roots preceding their codification in the post-WWII era'®. The obligations
entrenched in the ICCPR primarily concern negative rights, entailing that they can only be
guaranteed insofar they are free from interference by both state as well as private actors'®.
Within this context, it suffices to mention, amongst others, the right to life, the prohibition of
torture and cruel and inhuman treatment, as well as the right to privacy. Such rights are
required to be implemented upon ratification of the instrument, as opposed to being
implemented progressively®. Second generation rights are those primarily incorporated in the
ICESCR, and evolved at a later stage than the first generation rights®*. These rights generally
encompass positive obligations, entailing that an active role by state is required in securing
the adherence to those obligations®2. Moreover, the nature of these rights, negate the necessity
of immediate implementation. This entails that the concerned provisions and obligations
bestowed upon state parties are based on the idea of progressive realization, taking into
account factors such as the maximum state capacity to adhere thereto?®. However, a slight
nuance is necessitated — whereas second generation rights are attained through the means of
progressive realization, it does not negate basic minimum obligations incumbent upon states
upon ratification of the instrument. The latter entails that, notwithstanding the principle of
progressive realization, in complying with such obligations, member states will need to
adhere to core minimum obligations (see infra 117).

15 Cohen-Jonathan, Gerard. ,Human Rights Covenants .” Encyclopedia of Public International Law . Red.
Peter Macalister-Smith. Vol. 2. Amsterdam : Elsevier-Science B.V., 1999.916 - 917.

16 Henderson, Conway W. Understanding International Law . West- Sussex : Wiley-Blackwell, 2010. 290 -
291.

17 Henderson, Conway W. Understanding International Law . West- Sussex : Wiley-Blackwell, 2010. 290 -
291.

18 [bid.

19 Jbid; Aust, Anthony. Handbook of International Law . Cambridge: Cambridge University Press , 2010.
218.

20 Cohen-Jonathan, Gerard. ,Human Rights Covenants .” Encyclopedia of Public International Law . Red.
Peter Macalister-Smith. Vol. 2. Amsterdam : Elsevier-Science B.V., 1999. 916.

21 Henderson, Conway W. Understanding International Law . West- Sussex : Wiley-Blackwell, 2010. 290.

2z |pid.; Cohen-Jonathan, Gerard. ,Human Rights Covenants .” Encyclopedia of Public International Law .
Red. Peter Macalister-Smith. Vol. 2. Amsterdam : Elsevier-Science B.V., 1999.916,918 - 919.

23 Henderson, Conway W. Understanding International Law . West- Sussex : Wiley-Blackwell, 2010. 296 -
297; Aust, Anthony. Handbook of International Law . Cambridge: Cambridge University Press, 2010. 218.




6. The aforementioned distinction between the first generation and second-generation
rights should not be exaggerated however®. The lack of hierarchy between the two
instruments depicts the interlinked and interdependent nature of the rights therein enshrined
respectively®. It suffices to refer to article 8 ICCPR, prohibiting slavery and its ICESCR
counterpart, article 6 with respect to the right to work. Due to the interlinked and
interdependent nature of these rights, it follows that the obligations within the ICCPR exceed
mere negative obligations, and the provisions within the ICESCR, extend beyond positive
obligations?®.

7. Lastly, the third generation rights, concern group rights, also known as collective
rights?”. These rights concern provisions concerning self-determination, the enjoyment of
natural resources, provisions concerning the environment as well as rights to development?.
Whereas the post-WWI era was very much so, focused on the protection of group rights, more
specifically minority rights, as much cannot be said about the post-WWII era®®. With the
emergence of human rights as a result of the WWII era, the focus was primarily to the
individual®®. It was assumed that the protection of individual human rights was a prerequisite
for the protection of group rights®*. Regrettably this has not always been the case. Gradually
international new norms and instruments were agreed upon in order to rectify this deficiency
and lay the foundation for certain guarantees imposed upon certain groups of individuals, in
need of enhanced protection®. It suffices to refer to, amongst others, the Convention to
Eliminate All Forms of Discrimination Against Women (hereinafter CEDAW), the
Convention on the Rights of the Child (hereinafter CRC), the Convention on the Status of
Refugees (hereinafter RC), as well as the Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families (hereinafter CMW).

B. Cultural relativism>®

8. The evolution of international law in its entirety has resulted in an increased focus on
fundamental rights and freedoms of individuals. Within this context, notable tension has

24Eide , Asbjorn en Allan Rosas. ,Economic, Social and Cultural Rights: A Universal Challenge.” Economic,
Social and Cultural Rights. Red. Asbjorn Eide, Catarina Krause en Allan Rosas. The Hague: Kluwer Law
International, 2001. 3 - 4.

251bid.

26 Ibid.

27 Henderson, Conway W. Understanding International Law . West- Sussex : Wiley-Blackwell, 2010. 290.

28 Ibid.

29 Henkin, Louis. ,Human Rights.” Encyclopedia of Public International Law. Red. Peter Macalister-Smith.
Vol. 2. Amsterdam: Elsevier Science B.V., 1999. 886-887.

30 Jpid. 886; Pentassuglia, Gaetano. Minority Groups and Judicial Discourse in International Law - A
Comparative Perspective . Leiden : Martinus Nijhoff Publishers, 2009. 2-3.

31 Pentassuglia, Gaetano. Minority Groups and Judicial Discourse in International Law - A Comparative
Perspective . Leiden : Martinus Nijhoff Publishers, 2009. 3.

32 Hannum, Hurst. ,The Concept and Definition of Minorities .” Universal Minority Rights - A Commentary
on the Jurisprudence of International Courts and Treaty Bodies. Red. Marc Weller. Oxford: Oxford
University Press, 2007. 56 - 60.

33 Henderson, Conway W. Understanding International Law . West- Sussex : Wiley-Blackwell, 2010. 291.




arisen between national state practices as opposed to the trans-boundary application of human
rights norms®. Oftentimes states have relied on concepts such as state sovereignty and the
principle of non-intervention to negate the applicability of certain human rights norms®. The
lack of adherence thereto has subsequently, in some nations, been ascribed to “national
idiosyncrasies”*®. The essence of such reasoning is what has amounted to the doctrine of
cultural relativism®'. This doctrine stipulates that local traditions, customs, and cultures,
which include religious, political and legal practices, hinder the existence of universal human
rights norms®. The lack of adherence to these human rights norms is thus substantiated on the
basis of cultural differentiation and the assumption that human rights norms cannot be
transposed in an absolute, universal, analogous manner in such diverse cultures®. The term
culture within this doctrine is regarded in broad manner, entailing that its scope is not
restricted to indigenous or mere customary practices, but equally extends to the legislative,
political and institutional spheres of states**. An application of this doctrine consequently
entails that the human rights acquis existent today cannot be applied universally and
analogously within all states*'.

9. Naturally within this spectrum of reasoning, various degrees of cultural relativism
exist*’. For example, some cultural relativists pose that indeed certain human rights enjoy a
universal character and can thus be imposed in a universal manner, whereas others take a
more extreme stance®. The former requires a nuanced approach however, given that whereas
human rights may enjoy a general, global validity, they can nevertheless be interpreted and
subsequently applied differently in varying cultures*.

10.  Cultural relativists often argue that universal human rights norms can only exist in a
universal manner, insofar international bodies exist with jurisdiction to adjudge on conflicts,

”

34 Teson, Fernando R. ,International Human Rights and Cultural Relativism .” Virginia Journal of
International Law 25 (1984 - 1985): 869.

35 Ibid.

36 Ibid. 870.

37 Steiner, Henry J. en Philip Alston. ,Universalism and Cultural Relativism - Comment on the Universalist-
relativist Debate.” Steiner, Henry J. en Philip Alston. International Human Rights in Context - Law, Politics,
Morals. Oxford: Oxford University Press, 1996. 192 - 194.

38 Tilley, John J. ,Cultural Relativism.” Human Rights Quarterly 22 (2000): 505.

39 Teson, Fernando R. . ,International Human Rights and Cultural Relativism .” Virginia Journal of
International Law 25 (1984 - 1985): 871.

40 Steiner, Henry J. en Philip Alston. ,Universalism and Cultural Relativism - Comment on the Universalist-
relativist Debate.” Steiner, Henry J. en Philip Alston. International Human Rights in Context - Law, Politics,
Morals. Oxford: Oxford University Press, 1996. 192.

41 Pollis, Adamantia . ,A New Universalism.” Human RIghts - New Perspectives, New Realities. Red.
Adamantia Pollis en Peter Schwab. London: Lynne Rienner Publishers, Inc., 2000. 9.

42 Ibid. 9 - 27; Steiner, Henry J. en Philip Alston. ,Universalism and Cultural Relativism - Comment on the
Universalist-relativist Debate.” Steiner, Henry J. en Philip Alston. International Human Rights in Context -
Law, Politics, Morals. Oxford: Oxford University Press, 1996. 192 - 193.

43 Ibid. 193.

44 Pollis, Adamantia . ,A New Universalism.” Human RIghts - New Perspectives, New Realities. Red.
Adamantia Pollis en Peter Schwab. London: Lynne Rienner Publishers, Inc., 2000. 9 - 27.




and monitor compliance thereto®. Not surprisingly this is indeed a weak aspect of human
rights law, but even more so, of international law as a whole“®. If this line of reasoning were
to be followed however, it is clear that this would entail that international public law could
equally be negated as a whole*’. Moreover, the increase of human rights complaint
mechanisms globally within the last two decades demonstrates that broad support and
consensus does indeed exist with respect to the validity of universal human rights norms*.

11.  Interestingly, a multitude of human rights instruments do indeed promulgate protective
provisions with respect to the protection of cultures, custom and religion*®. However, it is
inconceivable that these provisions were intended to justify a negation of others rights and
freedoms incorporated within those respective instruments*®. Had the intent of such
provisions been to constrain the application of other human rights norms insofar they do not
fall within the validity of those cultures, this would render international human rights law
void of meaning®. Additionally, various human rights instruments such as the ICCPR, the
American Convention on Human Rights (hereinafter ACHR) as well as the African Charter
on Human and Peoples’ Rights (hereinafter ACHPR) have not included provisions by which
states are justified in their non-compliance of other rights and freedoms based on the
prioritization of local cultures, customs or traditions®?. The sole Convention in which an
argument as such could potentially have been substantiated, regarded the European
Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter
ECHR) due to its article 63(3), which prescribes that due attention must be paid to the
specificities of colonies concerning the implementation of provisions in the ECHR 3.
However, the ECtHR denounced such an interpretation in its respective Tyrer Case
judgment>*. The ECtHR furthermore noted that the concept of human rights norms is based
on the idea that they are non-negotiable, entailing that arguments brought forward by cultural
relativists were, to a certain extent, ill founded®®.
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12.  Notwithstanding the aforementioned, much remains to be said with respect to the
extent of the universality human rights norms may enjoy in their application. It cannot be
contested that the corpus of international human rights law has increased and has been
expanded upon tremendously, especially so with respect to rights of a socio-economic
nature®. It is debatable however, whether rights as such, can be deemed as being universally
applicable, irrespective of culture and tradition. Thus a nuanced approach is necessitated with
respect to the application of such rights. Within this context, courts such as the ECtHR
oftentimes refer to concepts such as the margin of appreciation®’ in order to grant States some
leeway in their application thereof®®. Moreover, human rights complaint mechanisms
repeatedly confirm that alleged violations of human rights provisions will be assessed in light
of all relevant circumstances. This entails that when cultural or socio-economic practices
effectively amount to matters of public order - a potential ground to justify limitations of
certain rights - this can equally be taken into regard in concluding whether a violation of those
rights has occurred™. However, the diverging applications and forms of implementation of
those rights, which may or may not be deemed acceptable under the concerned human rights
instruments, must be distinguished from the right in principle, entailing that universality can
nevertheless be ascribed to these rights, irrespective of the diverging manner in which they
are enforced and applied.

C. Sources

13.  Human rights norms can be found in a multitude of sources, and have, to a large extent
become entrenched in domestic legislation within a variety of regions®. Human rights norms
are found in multilateral treaties of both a general nature as well as a specific nature®’. The
former refers to, amongst others, the two aforementioned Covenants, and their regional
counterparts - the ECHR®, the ACHR®, as well as the ACHPR®*®. These instruments are not
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limited in scope to specific wrongs, nor have they been agreed upon to provide protection to
special categories of individuals — on the contrary®®. These instruments promulgate rights and
freedoms that all individuals are entitled to, irrespective of the specificities of those
individuals, within the territories of the concerned state parties.

14.  In addition to the foregoing, multilateral human rights treaties have been adopted of
which the scope is slightly more specific. The content of these treaties refer to, amongst
others, categories of wrongs that require specific attention and enhanced legislative
protection®’. Within this context mention can be made of, amongst others, the Convention on
the Elimination of Racial Discrimination (hereinafter CERD)®, and the Convention on the
Prevention and Punishment of the Crime of Genocide®. Lastly, specific multilateral treaties
have also been established with the aim of providing protection in situations or for groups of
individuals in precarious or vulnerable positions’®. Examples of such are the Convention on
the Elimination of All Forms of Discrimination Against Women (hereinafter CEDAW)"*,
Convention on the Rights of the Child (hereinafter CRC)"?, and the Convention Relating to
the Status of Refugees (hereinafter RC)™.

15.  International customary law serves as a third source for human rights norms ™.
Although it is not entirely certain what exact provisions within the ICCPR as well as the
ICESCR and other instruments, can be deemed as being of a customary nature, certain core
provisions undoubtedly enjoy such status’™.

D. State Obligations and Individual Remedies

16.  Notwithstanding the qualification, nor the source, it is uncontested that the rapidly
evolving human rights legislation brings about both positive as well as negative obligations
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for states’®, as portrayed by the necessity of states to respect, protect and fulfill their human
rights obligations.

Article 1, Vienna Declaration and Programme of Action 1993"

1. The World Conference on Human Rights reaffirms the solemn commitment of
all States to fulfill their obligations, to promote universal respect for, and
observance and protection of, all human rights and fundamental freedoms for
all in accordance with the Charter of the United Nations, other instruments
relating to human rights, and international law.

These obligations entail that a violation thereof may result in remedies to those affected by
violations inflicted by a State®. Naturally this can solely be achieved through recourse before
domestic and international complaint mechanisms. In order to monitor adherence to these
norms, the aforementioned conventions have foreseen in (optional) complaint mechanisms,
allowing individual complaints, with respect to the alleged violations™. To this extent the
First Optional protocol to the ICCPR gave rise to the Human Rights Committee (hereinafter
HRC)®, which monitors state compliance to the ICCPR and considers individual complaints
regarding alleged violations by States parties to the First Protocol. The ICESCR, similarly
gave rise to the establishment of the Committee on Economic, Social and Cultural Rights®".
The regional counterparts to these instruments have equally given rise to their respective
monitoring and complaint mechanisms, namely the ECtHR for the ECHR, as well as the
Inter-American Court on Human Rights with respect to the ACHR®?. Additionally, many of
the aforementioned human rights conventions and treaties with a specific, limited scope have
equally led to the establishment of their respective monitoring and compliance bodies.
Mention in this regard can be made of the Committee on the Elimination of Racial
Discrimination, as well as the Committee on the Elimination of Discrimination Against
Women, and the Committee on the Rights of the Child®®. Monitoring by these bodies is done
primarily via the publication of state reports, and when warranted, via the means of individual
complaints®*. Whilst it is uncontested that the effectiveness of such monitoring mechanisms is
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heavily reliant on state consent to their jurisdiction, these bodies have undoubtedly aided in
the compliance, interpretation and evolution of international human rights law, as it exists
today. The existence of such compliance mechanisms is quintessential in guaranteeing the
effectiveness and enforceability of the substantive human rights promulgated by the
respective instruments.

E. Universal, Indivisible, Interdependent and Interrelated

17.  As promulgated within the Vienna Declaration and Programme of Action, following
the World Conference on Human Rights, human rights are universal, indivisible,
interdependent and interrelated®. This entails that human rights must be regarded as being
hierarchically equal and attainment thereof must be achieved taking into regard all human
rights®®. It is unconceivable for example to enjoy the right to privacy and a family life without
due regard for the right to freedom of expression, freedom of association or freedom of
liberty. Within the scope of this work, the interlinked and indivisible nature of human rights is
of particular importance given the close relationship between cultural, and socio-economic
rights. For example, Roma individuals cannot fully enjoy the right to adequate housing, if
they do not equally enjoy the right to access to work. Equally so they cannot adequately enjoy
the right to education if direct and indirect discrimination within this field is not eradicated.

Il. Minority Rights

A. Sources

18.  International and regional instruments, which confer upon states the necessity to
protect minority rights, are vast and trace back to the post World War One (hereinafter WWI)
era®’. Similarly, yet in a slightly more nuanced manner, the international community in the
post-WWII era recognized the necessity and importance of granting particular rights to
minorities®®. As a result of this international awareness, the ICCPR included a specific
provision referring specifically to the particularities of minorities, bestowing upon State
parties a negative obligation to not deny minorities “to enjoy their own culture, profess and
practice their own religion, or to use their own language™™. Equally so, minority protective
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provisions have been incorporated in, for example, the CERD*, CEDAW™, and the
Convention Against Torture (hereinafter CAT)%. Whilst other regional treaties have also
incorporated provisions as such®, the ECHR interestingly has not done so. In contrast to the
aforementioned treaties, the rights and freedoms of minorities are assessed by the ECtHR
primarily under its anti-discrimination clause (article 14 ECHR) and insofar necessitated
under other rights and freedoms found in the ECHR*(see infra 112 and 133). The absence of
a specific minority protective provision however, by no means negates the notion that
enhanced scrutiny is paramount when assessing alleged violations of their rights and
freedoms, as exemplified by this Courts’ vast jurisprudence on the matter®®. Reference must
also be made to the European Framework Convention on National Minorities (hereinafter
FCNM), which mandates country assessment reports with respect to its extensive minority
protective provisions. Dismayingly however, this convention lacks a judicial complaint
system in order to ascertain enforceability of its provisions®.

19.  Alongside these legislative, binding instruments, a range of political mechanisms have
also been established in order to ascertain a protective stance with respect to minorities. It
suffices to mention, amongst others as this is by no means exhaustive, the High
Commissioner on National Minorities the European Commission against Racism and
Intolerance (hereinafter ECRI), the Independent Expert on Minority Issues, the UN 1992
Declaration on Minorities as well as the Special Rapporteur on the Situation of Human Rights
and Fundamental Freedoms of Indigenous Peoples®’.

B. Minority Rights as an Aspect of International Human Rights Law
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20.  General Comment 23% by the Human Rights Committee regarding Article 27 ICCPR,
notably the foundation for minority legislation as it is known today (see supra 18), stipulates
that the rights conferred upon minorities are “distinct from and additional to” the provision
encompassed in the ICCPR*. Whilst it may subsequently be concluded that minority rights
should be seen as being distinct from human rights legislation, it has rightfully been stated
that this would be detrimental for the content and protection provided by such rights'®. If to
be seen as being distinct from human rights and thus be regarded as a separate category of
rights, minority rights could easily be disregarded by States, notwithstanding their adoption of
general human rights legislation'®*. Moreover, minority rights as a separate entity would
bestow upon those individuals more human rights than it would upon those not belonging to a
minority, essentially contradicting the nature of human rights*®?. Therefor it is more desirable
to perceive minority rights legislation as a sub-category of human rights legislation, as this
entails that no extra rights for minorities would be created, which could otherwise be
potentially disadvantaging those not belonging to a minority. Regarding minority rights as an
aspect enshrined in the framework of general human rights, allows for the same human rights
to be applied, yet in a minority sensitive manner, taking into account the specific vulnerability

of those groups to be regarded as being a minority™®.

C. Evolution of minority rights in movements

21.  Much like the evolution of general human rights, the establishment and creation of
minority rights happened in gradual movements, of which the first took place directly
following the culmination of WWI'®. The second movement followed as a result of the
upsurge of the universal human rights in the post-WWII era, whilst the third movement is a
movement comprised of integrating minority rights within the general human rights
framework, which is currently ongoing™®.

22.  Due to the disintegration of three multinational empires following WWI and the
subsequent creation of new states, nationals belonging to the minorities within these regions
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were in need of enhanced protection'®. Under the auspices of the League of Nations, this
paved the path for treaties and declarations bestowing upon states certain obligations in
effectively providing such protection'®”. Given the circumstances surrounding the conclusion
of these treaties however, the concerned obligations were not generally applicable, and merely
bound the concerned parties'®. The treaties and declarations were thus limited in scope and
application, as they were concluded with the sole intent to provide protection for those

minorities specifically mentioned within the agreements®,

23.  The post-WWII era signified the second movement of minority rights evolution, as the
emergence of international human rights substituted the prior notions of restricted minority
rights**®. The universal human rights approach was intended to eliminate the “ethnic
particularism'*! ”, with the intent of creating equal rights for all***>. As aforementioned, it was
presumed that respect for individual human rights would equally result in respect for minority
and collective rights**®, However, whilst the ideals were commendable, reality illustrated that
states did indeed still have concerns regarding minority groups and their respective rights,
after having witnessed the atrocities of WWII'*. The latter paved the path for the third
movement, which is still underway today**®.

24.  The third movement can be primarily ascribed to the references made to minorities
both in the early stages of the contemporary human rights movement*®, as well as the
culmination of the Cold War which resulted in the adoption of the G.A. Declaration on the
Rights of Persons belonging to National, Ethnic, Religious and Linguistic Minorities™’. This
third movement subsequently concerns the integration of minority rights within the human
rights framework, through the means of standard setting, which go beyond “cases of gross

abuse”™®. As was the case with the earlier movements, the third movement equally
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encountered certain challenges. The integration process was faced with state reluctance to
adhere to the standard setting, rendering the core of minority rights highly relative. Moreover,
the lack of supervisory complaint mechanisms equally repudiated the validity of minority
rights, as individuals had no means to see their rights enforced. An example of this concerns
the refused adoption of a protocol to the ECHR concerning jurisdiction and the ECtHR’s
capacity to promulgate advisory opinions with respect to the Framework Convention for the
Protection of National Minorities (hereinafter FCNM). Lastly, a fourth emerging movement
consists of the increase of minority related jurisprudence, serving as an elaboration and an
increase in understanding of minority rights within the human rights framework.

D. Defining Minorities: An Evolutionary Approach

25.  lrrespective of the progression made with respect to minority rights legislation and the
implementation thereof, the exact definition of what constitutes a minority remains
questionable™®. Instruments particularly devoted to minority groups have neglected to define
the term, instigating much controversy. Notably the most called upon definition however, is
the definition enshrined in the Greco Bulgarian Communities Advisory Opinion of the
Permanent Court of International Justice . The definition therein enshrined denotes
minorities as being the result of “objective differences of race, religion, language and
traditions from the majority population plus a subjective sentiment of solidarity with a view to
preserving their traditions”***. This definition has clear parallels with the later proposed
definition resulting from a study by the UN Sub-Commission on the Prevention of
Discrimination and Protection of Minorities'??. Jules Deschenes'?, within this same sub-
commission, proposed a highly similar definition in 1984 but yet again, the international
community refused to formally adopt it and postponed further negotiations with respect to the
matter '**. Equally so, following the adoption of the FCNM, an attempt was made to
incorporate this convention within the jurisdictional scope of the ECtHR, by allowing the it to
promulgate advisory opinions with respect to the FCNM*®. Unfortunately this was not
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endorsed, and states who have in fact, ratified the FCNM, have solely compounded the issue
pertaining to defining minorities by adding declarations to their ratification in which their
own respective, national definitions have been incorporated as to what constitutes a

minority*?°.

26.  Fortunately, certain commonalities in various conventions regarding minorities have
been identified. Subsequently, it is generally agreed upon that the term minority consists of
both objective elements as well as subjective elements. These objective elements refer to
criteria that can be applied in assessing whether a certain group is in fact a minority, such as
for example, ethnic homogeneity, cultural homogeneity, as well as historic continuity**’.
Alongside these objective elements, reference is equally made to the concept of self-
identification, as a subjective element of this definition'?®, This is of particular relevance with
respect to Roma, given their clear heterogeneity (see infra 38). Insofar individuals thus define
themselves as being a minority, this could be instrumental to effectively being recognized as a

minority™?°.

27.  Notwithstanding the lack of a definitive internationally agreed upon definition,
arguments have been raised regarding an elaboration of the scope of minority rights®®,
Justifying these proposals is the notion that minority rights legislation as it stands today, is too
restricted in its application™*'. The universal, interlinked and interdependent character (see
supra 17) of human rights entails that limiting certain human rights to specific groups, under a
set definition, is unnecessarily restrictive. Moreover, excluding certain minority groups,
whom deserve such protection, solely due to the fact that no consensus exists regarding a
definitive definition, is highly contradictory with the essence and intent of human rights and

minority rights legislation on a whole*,

28.  More importantly however, is the question regarding the relevance of defining what
constitutes a minority. As is the case for most human rights, if not all, the substance and scope
of these protective provisions can never be ascertained entirely and indefinitely**®. Human
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rights, and minority rights as a subcategory thereof, have to be assessed in a manner, ensuring
full effectiveness of the rights and freedoms it promulgates®®. If the effectiveness to all
cannot be guaranteed, the concerned protective provisions are rendered void of meaning. The
question must then be posed as to what extent a set definition can guarantee the effectiveness
of minority rights in light of new emerging minorities or, alternatively, older minorities that
might not necessarily fit this given definition.

E. Relevance of Minority Legislation Regarding Roma

29.  Minority regimes were established with the intent, primarily to ensure the continuation
and preservation of characteristics of minority groups and addressing their respective special
needs, insofar possible™®. This must be distinguished from the necessity of states to comply
with both civil and political rights, as well as cultural and socio-economic rights, as these are
undoubtedly the primary concerns of Roma in Europe today™*®. As Roma today are more
concentrated on survival rather than their cultural preservation, the human rights regime in
general*®”, with specific reference to civil, political, socio-economic and cultural rights prevail
within the scope of this work, over minority rights instruments, of which the enforceability is
questionable and the standards vague.

30.  As has been amply demonstrated, there is a lack of consensus as to what specificities
will give rise to the recognition of a minority. Consequently it is highly debatable as to
whether Roma across Europe may or can enjoy the legal protection provided for by minority
rights regimes™®®. As there is no definitive definition, there are no means by which to assess
whether in fact they qualify as a minority*®. The absence of set standards within the minority
rights regime, combined with the soft-law nature of many of minority rights instruments,
hinder the effective use thereof in ensuring state compliance with its relevant provisions*.
The ECtHR has managed to evade these issues by identifying Roma as a particularly
vulnerable within their case law***. Alleged violations of the prohibition of discrimination,
which involve Roma individuals/groups, will subsequently be assessed with stricter scrutiny,
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given their vulnerable position**?. Precisely due to the lack of adequate enforceability of the
minority regime, vague standards and the possibility of incorporating minority rights minded
notions under clauses, which prohibit discrimination, it is far more relevant, at this stage, to
assess the plight of Roma in Europe based on the general human rights framework. However,
in doing so, it is paramount to bear in mind the minority sensitive approach the ECtHR has
accorded Roma.

. Public Interest Law

31.  Public interest law (hereinafter PIL) is of growing importance to Roma rights
litigation, as portrayed by the increased use thereof in Roma rights cases brought before the
ECtHR™3. Although a vast array of young lawyers reference themselves as PIL-advocates,
defining precisely what constitutes PIL is not an easy task, and this for a variety of reasons***.

32.  Firstly, PIL is founded on three different notions, which all result in a different
approach on how to perceive PIL, as a tool in litigation**. The first conception is based on
PILs’ historical origin, which can be traced back to the United States in the 1960’s when the
U.S. was facing difficulties both regarding domestic and foreign affairs**®. The notion of PIL
within this contextual framework was based on the idea that the law and litigation was to be
used to ameliorate the conditions of the underrepresented, as a means of counterbalancing the
influential and economically powerful**’. Naturally this gives rise to the question as to what
constitutes PIL, given that no such codified body of law exists'“®. Accordingly, PIL does not
constitute a set of written norms. Rather, it is held that PIL represents the individuals it means
to protect'*. The second conception is founded within a theoretical, substantive approach, by
which the notion of “Public Interest” is analyzed™°. The notion of what constitutes the
general public interest was, and still is to some extent, largely defined by the subjective
legislative initiatives of parliamentarians and individual politicians™*. Often times, amidst
political discourse, this results in the neglect or ignorance of certain fundamental rights and
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freedoms™2. PIL in this second approach would entail that the constitutionality of certain
legislative initiatives, and the discretion legislative powers exert within this regard could be
curtailed and assessed by the means of judicial review™*. The third conception takes a
process-based stance, in which civil society plays a leading role™*. By taking cases to court,
the law is no longer the sole result of a higher authority, but becomes a quintessential element
of the public sphere and a democratic society**. PIL is thus regarded as being instrumental to
individuals in exerting their democratic rights, and transforming law to a “product of public
sphere discourse”**®. Notwithstanding the discrepancies between these approaches and
different conceptions of PIL, and the diverging means by which it is utilized in the U.S. and
Central- and Eastern Europe, central to all conceptions of PIL, is the concept of attaining
social change through the means of litigation>”.

33.  Generally, PIL within the Central- and Eastern European region, a product of the
aftermath of the WWII and the subsequent Communist era*®®, can be perceived as effectuating
social change through the means of judicial redress aimed at reform and articulation of
existing (human rights) norms, with judicial consequences that permeate beyond the scope of
the case at hand®. The relevance thereof with respect to Roma is irrefutable, seeing as to
how they equally enjoy a vast array of rights and freedoms, yet seldom see these enforced*®°.
By empowering Roma individuals in cooperation with civil society, through the means of
litigation, precedents can be set, which may subsequently alter public opinion *** .
Notwithstanding the lack of stare decisis in many domestic jurisdictions, it is uncontested that
judgments and court rulings are indispensable in ascertaining changes in public opinion*®%. To
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illustrate the aforementioned, it suffices to note the concept of strategic litigation with respect
to Roma. This litigation technique exists in the undertaking of field-research of Roma victims
whom have been subjected to human rights violations, and results in the identification and
selection of the most emblematic cases'®. The pursued goal, following thorough analysis, is
to bring these cases to courts, both domestic as well as international, in order to secure
violations attributable to the State, as well as redress for the applicants'®*. Additionally
however, such cases, as demonstrated by the case of D.H. and others v. Czech Republic, have
consequences in the general public sphere, and are a step forward in the amelioration of Roma

conditions in Europe™®.

34.  PIL as opposed to more traditional forms of adjudication distinguishes itself due to the
fact that the defendant oftentimes concerns a certain public institution, whilst the claimants
oftentimes represent de facto, and insofar possible de jure where class actions are permissible,
a larger group of individuals'®®. Given the techniques used in PIL such as the obtaining of
statistics and testing'®’, as well as the fact that PIL is not defined by the law it represents, but
rather by the individuals it represents, it goes without saying, that a variety of obstacles hinder
the successes of PIL. This is especially so within the Central and Eastern European region and
regarding Roma. However prior to an analysis thereof (see infra Part 4), a short description of
what is implied by the term Roma is necessitated.
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PART 2. DEFINING ROMA

l. Who Are Roma

35.  Prior to embarking upon a comparison between alleged violations concerning Roma
rights in both Belgium and Romania, it is quintessential to denote whom these violations refer
to specifically. Within this context it is important to note that the retrieval of pertinent
information is not a simple task. Due to distrust of authorities, statelessness, and lack of
sufficient documentation, much (demographic) information given, may be distorted and
incomplete'®®. Nevertheless, the entirety of the work will be devoted to emphasizing and
illustrating the predicament Roma are confronted with insofar known and documented.

A. Terminological Inconsistencies

36.  Defining Roma, due to their heterogeneity, has proven to be a difficult undertaking
(see infra 38). As aforementioned, it is often unsure, due to a lack of adequate documentation,
and incomplete or irrelevant statistics, whether an individual is indeed Roma. When
attempting to distinguish Roma from the majority population, five determinants may be taken
into account — ethnicity, culture, lifestyle, country of origin, and nationality*®®. Much contrary
to popular belief, it is entirely possible for a Roma individual to be a Belgian citizen, who
lives a sedentary form of life and does not speak (a variation of) Romani Cib (see infra 38).
Naturally, these five factors hinder the qualification of Roma as a distinct minority. However,
and more importantly, it has been raised that the notion of self-identification is a far more
suitable manner in which to address whether an individual is or is not to be defined as being
Roma'™.

37. In first instance, the term Roma, used interchangeably, may enjoy different
connotations in diverging environments and situations. Within this context, a distinction must
be made between Roma, Gypsies, and Travellers. Whereas Gypsies may refer to both
Travellers and Roma and the maltreatment they are both subjected to, the term Gypsy is
originally a derivative of the term “Egyptian” and refers to Egyptian ancestry’’*. The term
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Travellers refers solely to individuals and/or communities who practice a (semi-) nomadic,
traveller lifestyle or mindset, amongst which Roma may be identified'’?. The term Roma
consequently, as affirmed during the First World Romani Congress in 1971, within an
international scope, signifies the communities and individuals whom are generally held to
have ethnic ties in India, whom are bound by a shared history of persecution and encompasses
nomadic, semi-nomadic and sedentary communities'’®. Within the scope of this work, the
term Roma will encompass the aforementioned, thus signifying those communities and
individuals who are historically tied to the Indian subcontinent and have been continuously
subject to persecution within European territory. However, it must be noted that certain
European states do maintain different approaches with respect to the applied terminology, and
insofar necessitated this will be elaborated upon (see infra 66).

B. Roma Heterogeneity

38.  Much contrary to mainstream misconceptions, Roma constitute a highly
heterogeneous group of individuals, bound in essence, and primarily, by a history of
persecution and ancestry in India’’*. Whilst it can be ascertained that certain commonalities
exist, these do not prevail in the slightest. Attempts have been made to unify Roma across
Europe in attempts to ameliorate the discrimination they are confronted with, yet the obstacles
are vast. It suffices to mention the scattered geographic locations, which they inhabit, the lack
of a homogenous cultural identity, the diverging religions practiced by Roma, their
unwillingness to self-identify out of fear of persecution, in illustrating these obstacles”.
Moreover, the commonalities Roma do enjoy are in fact far less common than would appear.
With respect to the common Romani language, Romani Cib, it is of the utmost importance to
note the more than 60 diverging dialects, and forms this language is spoken in, often
rendering conversations in Romani, between different Roma communities, futile'’®. To a great
extent Romani Cib has undergone influences of and borrowed from other languages, which
has led to an increased divergence of the language'’’. Moreover, many Roma are nationals of
the country in which they reside, subsequently entailing that they speak the national language
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of that country, more so, or in addition to Romani Cib'’®. A second feature concerns Gypsy

law, an ethics code equally considered a commonality of Roma. This code is of an oral nature
and thus prone to varying interpretations, negating the common practice thereof*’®. On the
other hand, certain cultural particularities can be distilled from Gypsy Law, which deviate
from legal and moral notions as entrenched in mainstream society. The latter, as can be
portrayed by the notion that theft is only experienced as being intolerable insofar committed
against fellow Roma, thus nevertheless serves as an insulating practice, which can be
regarded as unifying Roma'®®. However, given that only the basic principles of Gypsy law are
a shared conception, the unifying factor thereof should not be overestimated®.

39. What does bind Roma communities, constituting approximately 10-12 million
individuals in Europe®®, alongside widespread persecution and ancestry in India, relates to
the manner in which Roma perceive non-Roma, namely gaje'®3. Whilst no common cultural
identity exists amongst Roma, and solely basic principles of Gypsy law are agreed upon, it is
uncontested that a shared mistrust of non-Roma persists amongst Roma'®. Gaje are deemed
as being over-indulgent and impure, thus justifying a Roma ethnocentric state of mind, and
exemplifies the general mistrust Roma maintain with respect to non-Roma'®®. This is
illustrated best by the aforementioned concept of theft within Gypsy law— when perpetrated
against Roma this is seen as a crime™®. However, oftentimes when theft is committed to the

detriment of non-Roma, this is not seen as a crime, and is deemed praiseworthy™®”.

40.  In order to better comprehend the evolution and multifaceted nature of this ethnic
minority alongside the perceived and alleged criminally inclined nature and dynamics
affecting the situation of Roma today, Roma will be assessed in what follows, through a
historical lens.
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Il. Roma Throughout History

A. Early History

41.  Concerning the early history of Roma, note must be made of the fact that primary
sources documenting their history are extremely sparse®. This is in large part due to the fact
that Roma, irrespective of their differences, practiced a primarily oral tradition **° .
Nevertheless, secondary and regional sources place small Roma communities on European
territory as early as the 11" century'®®, as a result of migration away from the Indian
subcontinent™. Whilst no disparity exists with respect to the fact that Roma migrated to
Europe from the Indian subcontinent, confusion does exist concerning what regions in India
Roma inhabited prior to their mass migration*®’. Moreover, it has been suggested that Roma
did not constitute a single category of Indian society, but that they were dispersed over several
regions and enjoyed diverging forms of living as well as statuses within the Caste system'%,
Generally, it has been accepted however, that Roma in India were known to have been part of
the Gond people, a lower caste status in India, engaging in professions such as cleaners,
entertainers, and sweepers™®*.

42.  Historically substantiated evidence supports that Roma arrived en masse in Europe,
primarily in the regions of Wallachia and Moldova, over the course of the 12" to 14"
centuries'®®, especially following the fall of the Byzantine Empire'®®. However, uncertainty
again prevails with respect to the status of the Roma migrants within this timeframe.
Uncontested however, is that they were subjected to a multitude of degrees in treatment.
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Whilst some individuals and Roma communities initially enjoyed unbridled judicial freedom,
others were forced to endure a far more constrained lifestyle'®’. The initial freedoms enjoyed
by Roma throughout the Middle Ages, was in large due to the economic advantages they
provided sedentary European communities. Namely, through their preferred professions of
trade, crafts, entertainment and seasonal labor, Roma were able to provide these communities
with various advantages, that local merchants could not*®®. Notably the nomadic lifestyle
maintained by Roma communities ensured larger transfers of various goods between
sedentary European communities — a practice far more expensive for local merchants to
engage in*®. However, this paved the path for the paradoxical notion that Roma were indeed
indispensable for trade, yet nevertheless largely mistrusted due to, amongst others, the
maintenance of their own language, Romani Cib, their customs and the overall perception that
Roma engaged in thievery®®. The latter, allegedly a construction by local merchants to
dissuade communities from trade with Roma, ensuring their own economic profit?. As the
feudalist system evolved into the mercantilist system however, the freedoms Roma initially
enjoyed were curtailed?®®. Labor shortages gave rise to travel restrictions, with the one
exception of religious pilgrimages - a ground of justification often given by Roma to ensure
their ability to maintain their nomadic lifestyle?®®. The imposed restrictions soon gave rise to
questions and suspicions regarding the origins of Roma, their culture and religion, paving the

path for centuries of maltreatment and enslavement®*.

43.  The 16™ and 17" centuries did not ameliorate the plight of these Roma, as laws were
enacted to ban Roma culture, dress and language®®. These initial restrictions quickly resulted
in increasingly more oppressive policies as exemplified by the first Roma expulsions, dating
back from 1493 and 1504 in Italy and France respectively®®. Additionally, whilst some
authors and studies suggest that (some) Roma communities arrived upon European territory as
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slaves, others suggest that the enslavement was a result of their arrival in 14" century
Europe®®’. Irrespective thereof, the centuries to follow did not provide much solace to the
Roma migrants, as they were confronted with continuous unemployment, enslavement and
debasement, lasting well into the 19" century®®®, The perception that Roma were not to be
equated with humans, and rather with livestock sold and bought at markets, unfortunately
equally persisted throughout the course of the following centuries, solely compounding the

Roma predicament?®.

B. World War Il and Communist Regimes

44,  The migratory patterns of Roma can be divided into approximately 3 distinct
movements, of which the first concerned the aforementioned travels from India to regions
within Europe (see infra 48). The second wave of migration was a consequence of the
abolition of slavery in Romania around 1855*°, in line with the formal end of slavery in the
United States in 1863?*'. However, while the U.S. experienced the Reconstruction process, a
process aimed at ensuring civil and political rights for the former slaves, no such process was
adopted with respect to the former Roma slaves®*?. The released Roma slaves encountered
various obstacles, such as amongst others, severe economic distress and continuous
persecution, in their attempt to adjust to mainstream society*>. Moreover, upon regaining
their freedom, no attempts were made to integrate Roma into society, which merely enhanced
the already existent negative perceptions regarding Roma®**, and further formed the basis for

discrimination Roma communities were forced to endure throughout the course of World War
”215'

45.  Over the course of WW II, known as “O Baro Porrajmos” or Great Devouring by
Roma, an estimated 1.5 million®*®, approximately %, of the Roma population were killed both
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by Nazi forces as well as allied Nazi states?’’. Whereas Nazi forces initially sought to
investigate and study gypsies in the Hygiene Population Control Center of the National
Health Office, Roma were quickly equated with Jewish individuals, and subjected to mass-
extermination as well as medical experimentation®'®
in Italy, Roma were gathered in large groups and sent to concentration camps, and collected
for forced labor®*®. Recognition for the horrific circumstances Roma were placed in, came at a
very late stage, and global awareness concerning the mass violations perpetrated against
Roma during WWII has fallen severely short?*’. Whilst the maltreatment and widespread
discrimination with respect to the Jewish community was vastly documented, acknowledged
and deplored, such attitude has not been adopted towards the Roma communities of Europe,
whom had endured the same fate. The latter was exemplified by the absence of
acknowledgment of the “Roma Holocaust**"” both in Nuremburg Trials as well as by the
United Nations in its 2009 commemoration ceremony in light of the International Day in the

Memory of the Holocaust???,

. Equally so, following Mussolini’s reign

46.  Following the culmination of WWII, Europe’s Roma experienced a phase of stability
and certainty under Soviet domination?. Although the intent of these former communist
states was grounded in forcibly assimilating Roma within their respective majority
populations *** | by means of imposing, amongst others, non-Romani names, banning
traditional Romani employment ** |, Roma enjoyed a decrease in socio-economical
deprivation®®. Alongside employment certainty, Roma were provided with health benefits
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and free access to medical care, subsidized housing and improved educational facilities and
services””’. Moreover, Roma were protected from widespread discrimination and violence??,

47.  However, in assessing this Communist era, a nuanced approach is necessitated and
paramount. As these communist regimes proclaimed intolerance and sought to destroy and
eradicate Roma ways of life??°, these Roma were subjected to compulsory employment, which
did not require specific expertise, nor education?*°. As a result, Roma were not sufficiently
equipped and prepared to fend for themselves when governments transitioned into the free
market system following the end of Communism. Additionally, during and following this
phase of transition, the Roma of Europe no longer enjoyed the protective influence of the
former Communist governments, resulting in the resurfacing, enhanced marginalization and
widespread discriminatory attitudes towards Roma®*".

C. Post-Communist Era and Current-day Anti-Gypsyism

48.  As aforementioned, the fall of Communism was the catalyst for the deterioration of the
socio-economical benefits Roma had previously enjoyed, and coincidentally marks a third
significant migratory wave of Roma towards Western Europe?®. This can be ascribed to a
variety and combination of reasons, ranging from the economic downturn following
Communist reign, the “ideological vacuum” which followed the decline of the communist
frame of mind, as well as the halt on limitations on the freedom of speech?3. Roma were
more frequently than not, confronted with inadequate nutrition, financial insecurity,
inappropriate housing and increasing unemployment*. The aforementioned paved the path
for substandard living conditions, increased prevalence of ill health and disease, and a notable
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increase in petty crimes, perpetrated by Roma®®. In the words of Jack Greenberg, a notable

expert with respect to current socio-economic distress of Roma, as a result of his field
research:

“It is common in Roma townships to see clusters of houses without
doors or glass, garbage strewn about, no sewerage, dogs wandering
aimlessly or sleeping in the sun, pigpens, and children partly dressed,
looking filthy. Disease is inescapable. Life expectancy among Roma is
well under the national averages, infant mortality and morbidity well

))2
above. 7?8

49.  Subsequently, Roma became the scapegoats for the insecurities and troubles
mainstream society was confronted with in their transition from communist to free market
states?®’. Furthermore, Roma were, and still are, subjected to increased physical and mental
violence at their address as a result of persistent Anti-Gypsyism (see infra 53)2*%. An example
of such violence concerns the 1993 incident that took place in the Transylvanian village of
Hadareni. The events concerned a Roma settlement of approximately 17 dwellings, which
was subsequently destroyed by 750 Romanians and Hungarians®*°. The atrocities in the
Hadareni village amounted to four deaths and 130 individuals were left no choice than to flee
the area. Additionally, other forms of violence such as forced sterilization, rape, murder and
inhuman treatment have been vastly documented across Europe with respect to Roma®*®.
Unfortunately, as is the case with many such instances of violence, irrespective of how it is
manifested, police and law enforcers have proven to be reluctant in addressing such gross
violations®*!, and in some cases have even facilitated such discriminatory behavior?*?,
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50.  Although no definitive definition exists, Anti-Gypsyism refers to the persistent and
widespread anti-Roma sentiment, which is portrayed and exemplified through a variety of
means®*®. This sentiment may be manifested by, amongst others, means of violence, hate
speech, direct as well as indirect discrimination, with the aim of justifying the alleged
inferiority of Roma®**. Reasons for such sentiment are vast, and are historically rooted** and
further substantiated by negative Roma stereotypes often proclaimed by national
governments, leading politicians and law enforcers®*®. The plight of Roma across Europe, as
rightfully noted by Thomas Hammerberg®*’, cannot be ameliorated solely on the basis of the
positive action undertaken by civil society and Roma themselves. Such amelioration can only
be attained insofar repressive measures are taken to halt Anti-Gypsyism?*.

51.  Conclusively, the post-Communist era marks a sharp decline in Roma enjoyment of
socio-economic security, resulting in catastrophic situations of violence and widespread
discrimination®°. However, this same era has shown some relief with respect to political
marginalization of Roma in Europe®°. Whilst this marginalization, in other words seclusion
and separation from the majority population, remains vivid in current-day Europe, political
marginalization of Roma is slowly decreasing®*. Notwithstanding the lack of unity of Roma
groups and societies in Europe and their limited participation in the political process, their
ethnic ties have generally been recognized and accepted by national governments®?. Equally
so, the deplorable conditions to which many Roma are continuously subjected is gaining
momentum in international as well as national debates®3. Unfortunately, the vicious cycle
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regarding substandard (access to) education, lack of adequate housing as well as deplorable
employment ratios, hinder Roma persistently in attaining a standard of living in accordance
with the rights and freedoms promulgated by a variety of international, regional and national
instruments®“. Interestingly, it has been noted that it is precisely the lack of unity, personified
in the lack of an external actor such as a state, which feeds the weak enforceability of
adherence to human rights of Roma in Europe®®.

. Supra-national Roma Rights Monitoring256

52.  As a result of the unsettling and oftentimes horrendous plight Roma have been
confronted with, both historically as well as in current-day society, international interest has
sparked and a vast array of organizations and projects have been established in order to
address the fates of these individuals. These organizations and the instruments they publish
have arisen under the auspices of both existing general international organizations, as well as
specific non-profit organizations. In what follows, an overview will be given of the main
actors with respect to Roma rights adherence.

A. International Actors

UNITED NATIONS

53. A variety of U.N. monitoring bodies have addressed Roma rights violations and
conditions within their respective scopes of operation, such as, amongst others, the CERD,
CEDAW and the HRC?*”. These complaint mechanisms, have published and communicated
together with UN Special Procedures of the Human Rights Council, UN agencies and the
World Bank, general recommendations, resolutions, and studies with respect to Roma rights
adherence®®.
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COUNCIL OF EUROPE

54.  Undoubtedly the Council of Europe (hereinafter CoE) has been a forerunner in its
attempt to ameliorate the conditions within which Roma oftentimes reside, as well as prompt
integration and inclusion initiatives in order to introduce Roma into mainstream society.
Within this framework mention must be made of the various bodies within the CoE, such as
amongst others, the Committee of Ministers, the European Commission against Racism and
Intolerance (hereinafter ECRI), the European Committee of Social Rights (hereinafter ECSR)
and the Advisory Committee on the Framework Convention for the Protection of National
Minorities, which, through the publication of a variety of instruments and materials, have
ascertained an undeniable focus on Roma in Europe®®. Additionally the CoE has facilitated
the organization of specific bodies focused and aimed at creating awareness regarding Roma
rights violations, as well as the amelioration of their troubles. Subsequently, in 1995, the
Committee of Experts on Roma and Travellers, also known as MG-S-ROM was established
and focused on a review of the human rights situations of Roma in Europe®®. The Ad-hoc
Committee of Experts on Roma Issues, also known as CAHROM, in 2011, ultimately
replaced the MG-S-ROM®. In addition, by virtue of an agreement, the CoE agreed to grant
the European Roma and Travellers Forum both financial assistance and privileged access to
various CoE bodies for matters concerning Roma®®. Furthermore, it is undeniable that the
CoE’s ECtHR has proven to be an invaluable asset in coercing human rights adherence for
Roma. The ECtHR has underscored the specific vulnerability of Roma, as well as the
necessity for member states to take positive action in protecting these individuals, as
portrayed in its ample case law concerning Roma®®®. Analogously, complaints have been
lodged under the collective complaint mechanism before the European Committee of Social
Rights, with respect to Roma rights violations?®*. Lastly the COE Commissioner for Human
Rights has undertaken the task of issuing and publishing various statements and reports on the
conditions Roma are subjected to within Europe®>.
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EUROPEAN UNION (E.U.)

55.  Equally so, within the framework of the European Union, focus has shifted to Roma
issues predominantly present in Europe®®®. To this end, the EU has promulgated various
resolutions with respect to Roma, as well as organized two Roma summits in 2008 and
2010%’. Additionally, the Framework for National Roma Integration Strategies up to 2020
was established under the auspices of the E.U., which was endorsed by the CoE*®®, Lastly,
minority rights in general are protected under the E.U.’s Fundamental Rights Agency as well
as the Framework Strategy on Non-discrimination and Equal Opportunities for All*®®,

ORGANIZATION FOR CO-OPERATION AND SECURITY IN EUROPE (0.S.C.E)

56.  Within the OSCE, two actors have consistently aided in monitoring the human rights
conditions of Roma in Europe as well as formulated recommendations, namely the Roma and
Sinti Contact Point, and the OSCE High Commissioner on National Minorities®”®. The
Contact Point, as an aspect of the OCSEs’ Office of Democratic Institutions and Human
Rights, have published numerous valuable reports with respect to human rights situations
within the OSCE region in which improvement is urgently required?*. Additionally the
Contact Point creates awareness through the publication of factsheets and the creation of
audiovisual materials®’2. The OSCE High Commissioner on National Minorities complements
these initiatives brought forward by promulgating recommendations on how to ameliorate the

highlighted areas of concern identified by the Contact Point®’.

DECADE OF ROMA INCLUSION (2005 - 2015) & THE EUROPEAN PLATFORM FOR ROMA INCLUSION

57.  The policy networks established with the aim of ameliorating the discriminatory
practices against Roma as well as the socio-economic conditions they are confronted with are
vast?’*. However, two notable initiatives are the Decade of Roma Inclusion (2005 — 2015) and
the European Platform for Roma Inclusion, given that they these networks bring together a
variety of actors ranging from NGO’s, the CoE, governments and intergovernmental
organizations®”®, in order to achieve change. The first exists mainly to monitor and ameliorate
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the situation of Roma both in and out of Europe®™®. The latter, allegedly more successful, was
established in order to communicate good practice amongst various actors concerned with the
plight of Roma®’’. An example of the achievements by the European Platform for Roma
Inclusion concerns the 10 Common Principles for Roma Inclusion, which was endorsed by the
European Union and the Council of Europe®™®.

B. Civil Society

58.  As a result of the long-neglected human rights violations against Roma, non-profit
organizations have equally been established, each with their own specific, varying goals and
achievements. What binds these organizations is their unequivocal determination to halt the
mishaps Roma are confronted with and their resolve to spur societal awareness with respect
thereto. Undoubtedly one of the most notable examples in the field, concerns the European
Roma Rights Centre (hereinafter ERRC), which is not only focused on awareness building,
but takes active steps in attaining judicial change and correct state norm adherence?”®. Based
on its goal, the ERRC aims at facilitating change, by the means of public interest litigation,
(see supra 31) and has effectively, on numerous occasions assisted in the delivery of positive
judgments in favor of Roma individuals before the ECtHR?*°. Furthermore the ERRC
disseminates pertinent assessments of Roma rights and conditions within their Roma Rights
Journal®®!,

59.  In addition to the ERRC, mention must be made of the European Roma Information
Office, an international advocacy organization aimed at stirring international debates with
respect to Roma conditions®®?. Equally so organizations such as, amongst others, the
European Roma Grassroots Organization, the Roma Education Fund, the Open Society
Foundations Roma Initiatives Office, pursue similar goals®®®. Complementing the work by
these specific organizations, general non-profit organizations have equally conducted notable
studies and reports with respect to Roma. Within this context mention must be made of
Human Rights Watch, Amnesty International and Minority Rights Group International?®*.
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Given the analogous objectives of many of these organizations, the European Roma Policy
Coalition, a network of national and international non-governmental organizations fighting
Roma discrimination, has been established in order to centralize and align the efforts by these
varying organizations®®. Not surprisingly, many of the aforementioned bodies are indeed
members of this coalition. It is precisely due to the extensive research and dedication to Roma
matters by these organizations that allow an assessment of relevant human rights provisions
and state adherence thereto in what follows.

V. Contemporary Roma Marginalization and Discrimination

60.  Whilst much of the aforementioned advancements with respect to Roma rights
adherence are commendable, much remains to be said regarding their current-day
marginalization. Within a variety of policy fields, Roma directly or indirectly are forced to
endure the pangs of discriminatory situations, as the aforementioned reports and studies have
shown?®®. Moreover, the different policy fields within which this discrimination takes place
inadvertently affect each other, feeding the tenacious cycle Roma experience on a day-to-day
basis®®’. It suffices to refer to the right to employment to demonstrate that a lack thereof, will
result in decreased or a lack of income, which will consequently affect the manner in which
individuals can afford adequate housing.

61. In addition to areas of concern such as housing, employment and education, Roma
have increasingly become victims of police violence and public leaders who use anti-Gypsy
rhetoric®. Such violence manifests itself in the form of arbitrary detention, raids, and
destruction of property®®®. Actions taken by public leaders as such as well as law-enforces are
solely compounding the problematic stigmatization and have led, in some case, to the
perceived legitimization of anti-Roma violence perpetrated by non-Roma individuals®®.
Unfortunately it does not stop here — however, documenting the violations against Roma as
they are occurring in contemporary Europe far exceeds the scope of this work, necessitating a
nuanced and constrained approach. In what follows, four rights have been identified, namely
the prohibition of discrimination, the right to education, the right to housing and the right to
work, given the commonality thereof both in Belgium and Romania, with the intent of
identifying the similarities and difference Roma encounter in both states with respect to their
human rights situations. Precisely due to the interlinked nature of these rights, an overview of

the general human rights conditions within both respective states can be given.
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PART 3. ASSEMENTS OF ADHERENCE TO ROMA RIGHTS

l. Situational Context

A. Introduction

62.  As aforementioned, the legal obligations which comprise human rights law can be
found in a variety of sources ranging from the, amongst others, ICCPR, the ICESCR, the
CRC, as well as various notable regional conventions such as the ECHR and the European
Social Charter (hereinafter ESC). For the purpose of this work, the assessment of the human
rights conditions for Roma in Europe will be primarily be based on the conventions most
relevant to the respective rights, entailing that the assessments will be made based on various
different conventions, when applicable. Insofar possible however, the ECHR will be heeded
as well as its supervisory organ, the ECtHR, as this is undoubtedly one of the primary sources
for human rights legislation in Europe. Dismayingly however, the ECHR has fallen short to
some extent, in the protection of certain socio-economic rights, necessitating an analysis of
those rights as enshrined in other conventions (see infra 112 and 133). The human rights
analysis is comprised of an analysis of four identifiable human rights, namely the prohibition
of discrimination, the right to education, the right to housing as well as the right to work. The
utilization of these rights in the following assessment is substantiated upon the comparability
thereof in both countries, as well as their uncontested interlinked and interdependent nature.
The concerned rights and violations thereof exert influence over the totality of ones’
existence, allowing an adequate and general assessment of the human rights conditions within
which Roma find themselves in the respective countries. In what follows, a theoretical
analysis of each respective right will be elaborated upon, and subsequently will be applied to
the conditions Roma are subjected to in Belgium and Romania respectively.

B. Belgium

63.  When assessing adherence to human rights concerning Roma in Belgium, one is
bound to encounter a variety of obstacles. In first instance, mention must be made of the
federal structure in Belgium. Whilst the federal government is responsible for matters
concerning migration policy and basic rights enshrined in the Belgian Constitution, the
regional governmental powers are entitled to oversee integration, education, employment and
housing®. As legislation differs depending on the region, the following assessments will be
confined to and based upon the findings concerning the Flemish region/community, including
Brussels, of Belgium. This is further substantiated by the fact that an estimated 15,000 to
20,000 Roma reside in Flanders, as opposed to an approximated 50,00 to 10,000 in the
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Walloon region®?. In Flanders, Roma are generally dispersed, yet the cities with the largest

Roma concentrations are Ghent, Antwerp, Brussels and Sint-Niklaas®®. In addition to the
diverging competences of the federal and Flemish regional governments, which inadvertently
affect Roma in Flanders, mention must be made with respect to the terminological
connotation associated with the term Roma. Roma within the Flemish region refers solely to
the migrants of Central and Eastern Europe, whom arrived over the course of the last couple
of years, consequently depicting them as a fairly recently emerged minority?®*. Furthermore,
the Flemish government makes the distinction between Roma and Travelers — Travelers
referring to three distinct subgroups, namely Voyageurs®®®, Manoush®®® and Roms®’. For the
purpose of the following assessment, when referring to Roma, both Roma in the strict sense,
as well as Roms will be included, given their relatively analogous and shared history of
discrimination and stigmatization.

64.  As is generally the case with Roma in Europe, demographic information is limited in
that it does not provide information nor statistics based on ethnicity?*®. Subsequently much of
the field research conducted and conclusions at which such research arrives, is based upon
Central and Eastern European migrants, which encompasses Roma®*®. This entails however,
that information presented may be distorted to some extent, given that exact figures and
information cannot be ascertained. Moreover, given the accession of Central and Eastern
European countries to the E.U., freedom of movement is warranted, implying that migrants,
insofar they do not have the intent of extending their stay beyond three months in Belgium,
are not in need of appropriate documentation, rendering an assessment of Roma conditions
even more difficult®®. Needless to say, Belgium is equally confronted with influxes of
irregular migrants whom lack adequate documentation altogether and thus fall outside the
scope of much of the undergone research by a variety of actors, further distorting findings®"".
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65.  Irrespective of the lack of adequate information with respect to Roma in Flanders, it is
uncontested that the conditions within which the majority of Roma is subjected to in Flanders,
are substandard. Analogous to other European states, Roma are confronted with inadequate
housing, discriminatory practices with respect to employment, insufficient access standard
education, and discriminatory media attention (see infra 69). Regrettably, in addition to the
aforementioned, a rise with respect to Roma child prostitution has also been documented in
Flanders, although exact figures and precise information are again lacking within this
sphere®®. These conditions are solely aggravated by the lack of adequate documentation,
given that legal residency is pivotal for Roma in their enjoyment of certain basic rights.
However, this should not be overestimated, as Roma with legal residence permit, nevertheless
are faced with analogous conditions, yet at best somewhat less extreme. Irrespective of one’s
status however, consistent deprivation of basic rights such as work, and adequate housing, not
inconceivably, enhance the potential of petty crimes of those whose rights are being
neglected.

66. In light of the foregoing, the Flemish and Belgian government in general, have
undertaken a variety of initiatives in order to curtail these substandard conditions, and
ameliorate aspects of Roma everyday life. While any initiatives to this end are commendable,
it must be noted that these are not yet sufficient. Moreover, the diverging responsibilities
amongst the different governments in Belgium, render all-encompassing solutions, insofar
these are attainable®*®, near impossible. Given the interdependence of the socio-economic
conditions Roma are facing, such as the interdependency of education and employment,
measures will require coherency and cooperation between federal and regional governmental
entities. It suffices within this regard, to mention the Roma National Integration Strategy for
Belgium — although the concepts therein enshrined are a step in the right direction, no
concrete initiatives have resulted therefrom, and no additional funding has been foreseen to
attain the goals set therein — a clear indicator of a lack of co-operation®*. On the other hand,
notable advancements have been made in documenting the conditions within which Roma
live in Flanders by organizations funded or instigated by the Flemish government as well as a
vast array of NGO’s*®®. Moreover, using a bottom-up approach, these organizations have, in
numerous cases, enhanced the empowerment of Roma, raised awareness regarding Roma and
have proven to be catalysts for change, however small it may be.
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C. Romania

67. Roma constitute the second largest of Romania’s official ethnic minorities and have
received targeted attention from the Romanian government in its attempt to ameliorate the
plight thereof in contemporary Romania®*®. Within this context mention must be made of the
measures and provisions specifically aimed at combatting discrimination against national
minorities, as well as the (conditional) right to use minority languages in education®®’. In
addition, key policy documents have been adopted in order further improve the socio-
economic reality within which Roma reside, such as the Strategy of the Government of
Romania for Improving the Condition of the Roma, the Joint Inclusion Memorandum, as well
as the policy document named ‘Accelerating the Implementation of the Strategy of the
Government of Romania for Improving the Condition of Roma™®. Moreover, international
agreements of pertinence to Roma, (and in general), which have been adopted by Romania,
prevail over Romanian domestic legislation and are directly applicable as a result of article 11
of the Romanian Constitution**®. The latter entails that Romania is thus bound, by
conventions such as the ECHR, ICESCR, CRC, and the ICCPR. Additionally, the provisions
therein enshrined, can be directly invoked before domestic courts by its citizens, amongst
which Roma, whom are undeniably Romanian citizens*'°. The latter has undoubtedly led to
successes, as a range of cases have been successfully brought to courts, both national as well
as regional, ascertaining the enforceability of violated rights and freedoms®'*. These small, yet
monumental steps are, in part to be attributed to the unrelenting civil society actors, who
contribute to the amelioration of living conditions for Roma, such as Romani CRISS, but
equally so the ERRC*"?.

68.  Notwithstanding the aforementioned measures however, Roma, whom are estimated to
account for approximately 2.5% of the population®", nevertheless are documented as being
Romania’s most socially and economically disadvantaged minority*'*. As Romanian citizens,
Roma have access to the entirety of the protective national framework, which is accessible to
non-Roma Romanian citizens, entailing availability of social security, legal remedies and the
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protection against discrimination®>. Ample investigations and reports by both domestic civil

society as well as international organizations, depict how the enforceability thereof is severely
lacking with respect to Roma, as they are continuously subjected to direct and indirect
discriminatory practices, as illustrated by the lack or substandard housing they reside in,
discrimination with respect to employment, education, and health®®. Moreover, hate speech
and racially motivated violence against Roma is abundant both by individuals as well as
governmental officials, notwithstanding the legal obligations enshrined in the Romanian Anti-
Discrimination Law to refrain from such abhorrent action. Outlining the extent of
discriminatory practices, equally instigated and substantiated by governmental officials,
exceeds the scope of this work, thus justifying a constrained approached, with respect the
aforementioned, four, interdependent rights and freedoms.

Il Assessing Specific Human Rights
A. Prohibition of Discrimination
1. Theoretical Analysis

SOURCES

69. As to be expected, anti-discrimination provisions are found in a multitude of
international, regional and national human rights instruments 3. Whilst in essence the
provisions are grossly similar, a distinction must be made with respect to the ECHR®'®,
Whereas other anti-discrimination provisions are denoted as an independent right, the
prohibition of discrimination enshrined within the ECHR must be invoked in conjunction with
other rights enshrined therein **° . In other words, the anti-discrimination provision
encompassed in article 14 ECHR, does not stand alone and thus cannot be invoked as being
violated insofar it is not invoked together with another right protected by that same
convention®?. In order to address this disparity, the CoE decided upon Protocol 12 ECHR,
which gives rise to an analogous similar anti-discrimination provision, that upon ratification,

can be invoked independently®.

70.  Additional to the foregoing no pertinent differences can be identified in the various
anti-discrimination provisions encompassed in the varying international, regional and national
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instruments®®. General consensus affirms that the prohibited discrimination entails that a
difference in treatment, in analogous situations, is not justified when reasonable and objective
justification for that treatment has not been ascertained®?. Moreover, it is generally agreed
upon that such anti-discrimination provisions encompass a negative obligation®**. This
negative obligation entails that a State must refrain from measures that may discriminate in a
legal sphere®®. In what follows, the focus will be primarily be on the anti-discrimination
provisions within the ECHR, as this provides ample basis for comparison.

DEFINING THE PROHIBITION OF DISCRIMINATION

Article 14 ECHR®*

The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, color, language,
religion, political or other opinion, national or social origin, association with a
national minority, property, birth or other status.

71. It is generally held that prohibited discrimination within the context of article 14
ECHR entails that individuals in comparable situations are not treated in a comparable
manner, and this without objective and reasonable justification®”’. This principle however,
does not entail that factual inequalities, which are addressed through the means of different
treatment, will amount to discrimination, insofar the different treatment is instilled with the
intent of correcting those inequalities®*.

72. It has been established that article 14 ECHR cannot be invoked independently from
other rights and freedoms enshrined in the EHCR. However, aside from this obligation, the
prohibition of discrimination requires the fulfillment of certain criteria when alleging
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violations thereof*?. In first instance, the application criteria must be assessed, which entails
that a difference in treatment must be established, between individuals in analogous
situations®*°. In second instance, an assessment must be made as to whether the difference in
treatment is justified, which requires an analysis of the reasonableness and objectiveness of

the differential treatment®3".

73.  With respect to the application criteria, note must be made of the fact that this
encompasses two components, namely the first being a difference in treatment between
individuals®*?. The second component is subsequently comprised of the assessment of the
comparable situations in which these individuals find themselves®*®, With respect to the first
component, the burden is upon the individual alleging the differential treatment®**. Naturally
the difference in treatment must be proven or be derivable from the facts presented®®.
However, it must be noted that when the alleged differential treatment is substantiated upon
one of the grounds enshrined in article 14 ECHR, such as amongst others, race, sex, or
nationality, the justification grounds for such treatment will be assessed more stringently>*®.
The ECtHR has held that claims based upon these grounds will lead to a prima facie case
triggering enhanced scrutiny in the justification grounds offered by the concerned states®*'.
Whereas statistics were initially neither deemed relevant nor conclusive in establishing
differential treatment, the ECtHR has recently altered its stance with respect thereto®®. As
affirmed in the cases of D.H. and others v. Czech Republic and Horvath and Kiss v. Hungary,

reliable statistics can serve as a manner of indicating discriminatory treatment®%.
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74.  Concerning alleged differential treatment the Court has reaffirmed that the assessment
of such treatment is indeed, a factual matter, to be assessed on a case-to-case basis®*.
Furthermore, within the ambit of the different rights and freedoms in the Convention, States
enjoy a diverging margin of appreciation in applying differential treatment®**. Additionally,
when assessing whether differential treatment has occurred, this treatment cannot be owed to
discrepancies between different legal systems, irrespective of whether this concerns different
legislation in different countries, or diverging legislation within a federal framework of
states**2. Equally so, the differences created merely by the implementation of new legislation
as opposed to older legislation cannot be invoked as grounds to prove differences in treatment
within the context of article 14 ECHR, given that it is the prerogative of states to adopt new
legislation®*,

75.  The second component of the application criteria for the assessment of a violation of
article 14 ECHR entails that an assessment will be made with respect to the comparability of
the presented situations. Within this context the Court has proclaimed that the comparison of
such allegedly comparable situations must take into account only relevant similarities and
difference3*.

76.  If indeed the Court establishes a difference in treatment, regarding individuals in
analogous situations, an assessment must consequently be made with respect to the
justifiability of the differential treatment®*. In essence this entails that the Court will assess
whether the differential treatment is based on the existence of legal justification and whether
the treatment is proportional®*°. The first condition will take into regard the goal and essence
of the measure insofar this is possible and will result into an investigation of the legal aim of
that measure®*’. The latter test for proportionality will be assessed based on the availability of
less intrusive means, the consensus criterion®*® with respect to other state practices, and the
availability of means by which individuals can contest the domestic instruments, which result
in the differential treatment. It must be noted however, that it is not uncommon for the Court
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to assess the aforementioned conditions simultaneously, rendering it more difficult to derive
the standards the Court maintains with respect to its anti-discrimination provision.

77.  Current case law by the ECtHR indicates that although one must have a personal legal
interest in an anti-discrimination claim brought forward to the ECtHR, this rule is not of an
absolute nature. Whilst the general rule states that domestic legislation or individual decisions
cannot be contested in abstracto, it is possible in specific circumstances an individual can be
deemed a victim, and thus have a legal personal interest, due to the mere existence of a factual
discriminatory legal situation. These situations remain limited however.

INDIRECT DISCRIMINATION

78.  In its most recent educational segregation case with respect to Roma, the ECtHR has
reaffirmed its stance on indirect discrimination. The ECtHR held that indirect discrimination
may arise when

“A general policy or measure which is apparently neutral but has
disproportionately prejudicial effects on persons or groups of persons
who, as for instance in the present case, are identifiable on the basis

. . . 1,349
of an ethnic criterion”".

Insofar a measure or policy as such is thus not appropriate, proportional and necessitated by a
legitimate aim, state responsibility may arise and a violation may be concluded upon®®. The
ECtHR elaborates on this definition by stating that a violation of indirect discrimination
within this context may equally arise from a de facto situation, entailing that intent is not a
prerequisite for the aforementioned Court to conclude indirect discrimination®®’. Interestingly
and as aforementioned, this judgment equally reaffirms the principles it promulgated in its
innovative D.H. and others v. Czech Republic judgment, by stating that a prima facie case of
indirect discrimination may arise based on reliable statistical evidence substantiating the
claim of disproportional prejudicial effects®*2. The result of a prima facie finding of indirect
discrimination results in a shift of the burden of proof within the ECtHR’s case law, entailing
that it is left to the defendant State to negate the alleged indirect discrimination®=. As is the
case for direct discrimination, in assessing alleged violations of indirect discrimination, an
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assessment will be made with respect to all the relevant factors and taking into regard the
specificities of the case.

OBLIGATIONS ARISING FROM ARTICLE 14 ECHR

79.  In reference to the phrasing of article 14 ECHR, it is apparent that this was not
established in a manner which gives rise to clear negative or positive obligations incumbent
upon the State. This thus gives rise to the question as to what precise obligations the state
parties must adhere to in order to be in compliance with article 14 ECHR. In first instance the
concerned provision entails a negative obligation for the state parties, entailing that they must
refrain from undertaking measures, both individually as well as in a general manner, that may
result in discrimination based on the non-exhaustive categories included therein®**. Within
this scope and in accordance with jurisprudence of the ECtHR, the term government must be
interpreted broadly, entailing that various branches, such as local governmental branches,
must equally be taken into account when addressing anti-discrimination claims®>°. Moreover,
article 14 ECHR is not only applicable when states undertake measures to guarantee the other
rights and freedoms in the Convention, it equally finds application when those same states
undertake measures to restrict those rights and freedoms®>®.

80.  More debatable however, is the question whether state parties are bound by positive
obligations under this same provision. Namely, is a State obliged to undertake steps to limit
and halt (ongoing) discrimination in a horizontal, private sphere? Whilst it appears that
consensus exist with respect that this is not the case, a nuance is in order. Insofar article 14
ECHR is invoked in conjunction with other obligations and rights in the Convention that give
rise to positive obligations, States must indeed undertake steps in achieving those obligations
in a non-discriminatory manner®’. Article 14 ECHR does not however, at this point in time,
encompass specific positive obligations for States to halt discrimination in a private sphere®®.
Not only could and would this give rise to potential violations of the right to privacy as
enshrined in article 8 ECHR, it would equally give rise to complications with respect to the
margin of appreciation state parties enjoy in implementing the ECHR**°. With the arrival of
the 12" Protocol ECHR, this same reluctance regarding positive obligations and the anti-
discrimination was reaffirmed, as the anti-discrimination provision concerns a prohibition of

states to discriminate against individuals®®.
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81. It has nevertheless been voiced that indeed the ECtHR in future case law is free to
elaborate upon the obligations arising from articles 14 and article 1 of the 12 Protocol ECHR
respectively, thus not excluding the possibility of positive obligations arising therefrom*®’.
Moreover, national legislation, which does incorporate more stringent, positive protective
measures within this realm, cannot be negated based on the lack of explicit referral thereto in
the two concerned articles®®?. Lastly, it is not inconceivable that in specific circumstances
member states may have specific positive obligations arising from the aforementioned
articles. The recent case of Horvath and Kiss v. Hungary, before the ECtHR, affirmed the
foregoing by stating that positive measures are highly necessitated, specifically concerning
groups whom have historically been subjected to discriminatory practices>®*.

82.  The matter of positive obligations under article 14 and article 1 of the 12" Protocol
ECHR respectively, is an entirely different matter than the matter concerning positive action.
This term, also known as positive discrimination, or corrective inequality, refers to
differential treatment towards citizens, by States in order to correct factual inequalities
amongst those citizens*®*. Such measures are often taken in cases concerning suspect groups
or individuals, whom due to certain individual or collective characteristics and the inequality
this may give rise to, might require such differential treatment®®. As substantiated in the
Belgian Linguistics Case, the ECtHR established early on, that such corrective measures do
not necessarily give rise to a violation of the prohibition of discrimination®®®. Moreover, in the
case of Chapman v. the United Kingdom, the ECtHR held that this could entail the positive
obligation of undertaking measures to address such inequalities®®’. In assessing whether such
measures give rise to a violation of article 14 ECHR, the same standard, namely that of
objective and reasonable justification, is applied (supra 35).

ARTICLE 14 ECHR: COMPLEMENTARY OR AUTONOMOUS?

83.  The formulation of the anti-discrimination provision within the ECHR, as
aforementioned, is complementary to the other rights and freedoms therein enshrined, in that
it cannot be invoked independently. In order to claim an alleged violation of article 14 ECHR,
the violation must equally fall within the ambit of another right or freedom protected by the
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same convention. It goes without saying that human rights provisions not enshrined in this
Convention can equally not be applied in a discriminatory manner, given that this would
merely give rise to claims and violations enforceable before other human rights complaint
mechanisms (see supra 16).

84.  The complementary nature of article 14 ECHR however, is far less stringent than it
may first appear. Namely the ECtHR requires solely that the invoked article 14 ECHR, fall
within the ambit of another right or freedom enshrined in the Convention®®®. Whilst a link
must thus be present, this does not entail that the factual circumstances will effectively give
rise to a violation of or fall within the scope of those rights and freedoms®®. A broad link
between a right or freedom enshrined in the Convention, and article 14 ECHR, assessed on a
case-to-case basis will suffice in bringing a claim on behalf of the latter®”®. The Belgian
Linguistics Case, interestingly noted that the subsidiary character of article 14 ECHR does not
imply that a violation of another right or freedom must be found for there to be a violation of
article 14 ECHR®™. In other words, it is conceivable that, irrespective of its subsidiary
character, article 14 ECHR can independently be deemed violated, without requiring
violations of other rights and freedoms. On the other hand, the Court has stated that once a
violation of a right or freedom has been decided upon, it is no longer necessary to address
alleged violations of article 14 ECHR unless this is crucial given the circumstances of the

case®’?,

2. Anti-discrimination in Belgium

CONTEXTUALIZATION

85.  Whereas Belgium has signed the 12" Protocol to the ECHR, it has regrettably not
ratified it, entailing that complaints concerning the prohibition of discrimination, allegedly
attributable to Belgium, must be within the ambit of other rights and freedoms enshrined in
this same Convention®”. Hence, discriminatory practices towards Roma in Flanders will be
assessed in greater detail when addressing the right to education, the right to housing and the
right to employment respectively (see infra 90, 112, and 133). The aforementioned principles
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and prohibitions derived from article 14 ECHR are enshrined in two pertinent Belgian
legislative instruments, namely the Anti-discrimination Law®"*, as well as the Anti-Racism
Law®”>. Moreover, the Centre for Equal Opportunities and Opposition to Racism and the
Institute for the Equality of Women and Men was established to monitor adherence thereto.
However, notwithstanding the progress made in eliminating de jure discrimination, (in-)
direct and de facto discrimination are still points of concern for Roma residing in Flanders®’®,
Such de facto discrimination is oftentimes further aggravated by hate speech within political
discourse. It suffices to mention the example of a politician affiliated with Vlaams Belang,
whom during a parliamentary debate reduced Roma to being, amongst others, thieves,
insubordinate, and overly aggressive®””. Such discourse can and will legitimize as well as
incite racially and ethnically motivated violence and further condone de facto
discrimination®®. Whilst the aforementioned article does not necessarily fall within the scope
of article 14 ECHR and the rights discussed herein, it does depict the anti-Roma sentiment
embraced by many, which subsequently results in (in-) direct discriminatory practices with
respect to other rights and freedoms protected by the ECHR and other human rights
instruments®”®. Moreover, it is highly conceivable that political discourse, which stigmatizes
to such an extent that, in accordance with case law of the ECHR, it may give rise to violations
of other rights than those discussed herein, such as the right to privacy enshrined in article 8
ECHR in conjunction with article 14 ECHR®*®.

INSTANCES OF DISCRIMINATION

86.  Assessing discriminatory practices in Flanders, whether direct or indirect, is hindered
by a variety of reasons. In first instance, Roma communities, generally, tend to remain
distrustful of public services, and given their often, precarious status, fear that lodging
complaints will have disastrous consequences for them, rather than ameliorate the
discriminatory conditions which they are subjected to**!. However, while the positive
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obligations arising from article 14 ECHR are neither absolute nor definitive, it is uncontested,
as affirmed by the case of Horvath and Kiss v. Hungary, that a State must undertake positive
action in social and economical spheres in order to correct direct and de facto discrimination,
insofar it concerns vulnerable groups, such as amongst others, Roma®®. With respect to
migration matters and the subsequent consequences dependent on the status Roma receive
upon arrival in Belgium, the State falls flagrantly short. An illustration thereof concerns the
tolerance policy Belgium has adopted with respect to the residence of irregular migrants
within its borders®®. Irregular migrants are thus susceptible to penal infractions and expulsion
if caught on Belgian territory - however; the Belgian government nevertheless condones their
residence®*. Additionally, notwithstanding their irregular stay, they are held to abide by
certain obligations such as compulsory education for their children, and enjoy, amongst other
basic rights, the right to housing (for a detailed discussion thereof, see infra 121). However,
when confronted with discrimination with respect to housing or education for example, a
complaint cannot be lodged without risking expulsion®®. Such discriminatory treatment can
manifest itself through the means of refusal of enrollment based on ethnicity regarding
education, and the non-adherence to housing standards with respect to the right to housing
(see infra 90 and 112). In essence this entails that the tolerance policy, seemingly neutral,
with respect to irregular migrants as exemplified by, for example the right to education and
the right to housing that they are accorded, is discriminatory, as they cannot see the latter
enforced, in cases of discrimination. In other words, whilst they have the right to housing and
the right and obligation to education, they cannot see these rights enforced, at the risk of being
expelled back to their countries of origin, which they had fled, resulting in discriminatory
treatment of these individuals.

87.  Naturally, the foregoing contradictory policies are applicable however, to all irregular
migrants, which is the precisely the second difficulty in ascertaining discrimination with
respect to Roma in Flanders. The Flemish government refrains from investigating, assessing
and establishing policies directly targeted at Roma, and thus centers its findings around inter-
European and international migration®®*. Hence, comprehensive research specifically aimed at
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assessing adherence to human rights of Roma, and more specifically to the prohibition of
discrimination, has not been conducted by Belgian governmental branches, as affirmed and
deplored by a variety of human rights mechanisms®’. However, civil society within Flanders,
has managed to document, specifically concerning Roma, cases which may give rise to both
direct and indirect discrimination, which will be assessed in the discussion of the subsequent
rights to follow.

3. Anti-discrimination in Romania

CONTEXTUALIZATION

88.  As aforementioned, the Romanian Constitution in its article 11 stipulates that
international treaties ratified by Romania will prevail over domestic legislation, and are
directly applicable within Romanian jurisdiction®®®. As a result thereof, article 14 ECHR as
well as the 12™ Protocol ECHR, given the signing and ratification of both by Romania, is
directly enforceable in Romania, irrespective of its domestic legislation®®. Additionally, the
Romanian Anti-discrimination Law, amended in 2006, gave rise to the establishment of the
National Council for Combatting Discrimination, a politically independent institution in order
to monitor adherence to the concerned legislation and receive complaints®*®. Dismayingly
however, discrimination, both direct and indirect, is mainstream within contemporary
Romania regarding treatment of Roma®*. Discrimination towards Roma manifests itself in a
multitude of forms as exemplified by the political discourse and a statement by Romania’s
President Basescu, whom referred to a journalist as a “stinking gypsy”*. Discriminatory
treatment has equally been documented, on numerous occasions with respect to law
enforcement. It suffices to recall the facts concerning the cases of Cobzaru v. Romania®®,
Stoica v. Romania®**, and Moldovan and others v. Romania®*®. Moreover, recent years have
demonstrated an upsurge in Anti-Gypsyism, as portrayed by violent attacks on Roma
settlements in Romania, analogous to events, which took place in the Hadareni village, which
gave rise to the case of Moldovan v. Others before the ECtHR, and portrayed by
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discriminatory practices towards Roma in employment, education and housing as will be
discussed in the following®®°.

INSTANCES OF DISCRIMINATION

89.  Regrettably, Romania is notorious for its discriminatory practices towards Roma. This
is exemplified by, amongst others, the eviction and relocation of 2000 Roma individuals in
the region of Baia Mare, to empty buildings belonging to an inoperable chemical factory®®’.
This chemical factory was documented as being the largest polluter in Romania when it was
closed down in 2005. As a result of their relocation to these buildings, more than 20 children
were hospitalized due to intoxication, as a result of the remaining toxic waste from the
concerned factory®*®. Similar abhorrent action was taken in the region of Miercurea Ciuc,
which resulted in the forced eviction and relocation of approximately 100 Roma individuals
near a sewage treatment plant®*°. Despite the vast amount of human rights norms prohibiting
discrimination by which Romania is bound, in conjunction with its own respective anti-
discrimination legislation, it continuously falls short of the standards promulgated with
respect to anti-discrimination provisions. As the instances of discrimination concerning Roma
far exceed the scope of this work, discriminatory practices will further be discerned in the
assessment of the rights discussed below.

B. Right to Education
1. Theoretical Analysis

SOURCES

90.  The right to education has been codified in numerous international conventions as well
as regional instruments*®. It suffices to mention the prevalence of this provision within
various human rights conventions such as exemplified by the UDHR*®, the CRC*®, the
ICESCR*® and the ECHR**, to demonstrate that the right to education is of large
importance. Adherence to this provision can and has been proven to be a key determinant in
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attaining fulfillment and enjoyment of other fundamental rights“®. Notwithstanding its

importance however, it must be noted that the application and interpretation of this right does
vary across the diverging human rights instruments“®. Whilst the provisions regarding
education in the ICCPR, the ICESCR, the CRC, as well as the UDHR formulate the right to
education in a positive manner, article 2 of the First Protocol of the ECHR, formulates the
provision in a negative manner*®’. Moreover, whilst some provisions make note of the
necessity to guarantee free access to education, irrespective of whether this be legally binding
or not, the same article 2 does not do s0*®. The application of the right to education may
differ further with respect to national legislation, as domestic policy can in fact invoke more
stringent standards regarding the application of article 2 of the First Protocol ECHR, thereby
providing enhanced protection with respect to the right to education®®. Seeing as to how the
right to education is often called upon by Roma and invoked before the ECtHR*, it is
subsequently beneficial to focus on article 2 of the First Protocol ECHR in the following
assessment thereof.

DEFINING EDUCATION

91.  The key term within this provision is undoubtedly the term “education”. As is often
the case, defining education has not proven to be a simple task, as it is uncertain whether
education includes solely the primary, basic education or whether it equally includes higher
education as well as other forms of education. In the Belgian Linguistics Case the European
Commission of Human Rights (hereinafter the Commission) noted that it included all forms
of education and thus was equally applicable with respect to higher education***. However,
soon thereafter, the Commission curtailed its own previous notions by limiting the scope of
the term to basic, primary education*'?. Given the impact this has on the access to higher
education as well as other forms of education, it is not inconceivable that the Commission
received much criticism for its line of reasoning. Again it must be noted however, that
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domestic legislation can invoke enhanced protective standards, additional to those provided in
article 2 of the First Protocol ECHR, including elaborating the scope of the right to education,
to higher and alternative forms of education.

STATE OBLIGATIONS

92.  The obligations arising from the concerned provision equally give rise to much debate,
as the positive state obligations are not without certainty*">. It is uncontested that the negative
obligation requires a State to refrain from hindering access to educational facilities, however
defining the scope of the positive obligations resulting from the concerned article 2 of the
First Protocol ECHR has not proven to be an easy task*'*. Notwithstanding the fact that the
negative formulation of article 2 First Protocol ECHR could give the impression that the right
contains primarily a negative obligation, the aforementioned Belgian Linguistics Case
explicitly noted that this is not the case. Within this case, it was noted that in first instance the
State is held to ensure, in principle, the access to educational services*">. The Commission,
earlier on, held in Cohen v. UK that this positive obligation does not oblige (local)
governments to provide specific and personalized services in order to ensure the effective
application of this right**®. However, the positive obligations arising from the right to
education were subsequently elaborated upon in the case of Horvath and Kiss v. Hungary,
where it was affirmed that facilitative measures must be taken in order to ensure access to
educational services, especially with respect to vulnerable groups, amongst which Roma*'’.

93.  Within the realm of the right to education, state governments do maintain the ability to
regulate education*'®. Thus, they preserve the right to implement conditional acceptance and
enrollment based upon, amongst others, certain diplomas and certificates, as well as the
payment of tuition fees*'®. Insofar such regulation does not result in the denial of access to
basic education, States will not be held liable for alleged violations of their positive
obligations under the concerned article 2.
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94.  Insofar an individual finds him or herself within the jurisdiction of a state, which has
ratified the First Protocol, their right to education cannot be negated. However, within this
context a nuance is necessitated. In the event that a State is confronted with irregular aliens
within their territory, those aliens, whom are to be expelled, cannot invoke the right to
education as a means to negate their expulsion orders*°. The right enshrined in article 2 of the
First Protocol ECHR can however, be invoked by both those directly affected by alleged
violations as well as by the parents and guardians of those directly affected*?. When parents
and children are in conflict with respect to the application thereof however, the ECtHR will
assess the circumstances in the case prior to any decision. Within the framework of the second
provision of article 2 of the First Protocol ECHR, it has been clarified that the rights of the
parents are not by any means absolute, thus entailing that they do not prevail over the right to
education of the child*?%. The question has arisen as to whether an organization or a group of
united parents equally are able to invoke article 2, however the Commission answered this in
a negative manner*?®, Authors do contest this however, based on a literal interpretation of the
terms within article 2. The provision namely refers to ‘persons’ rather than ‘individuals’,
substantiating the claim that there was intent to allow for unified claims***.

2. Belgium and the Right to Education

CONTEXTUALIZATION

95.  Within the region of Flanders notable issues persistently affect the ability of Roma
children to enjoy their respective rights to education. A variety of causes to this extent can be
identified, such as amongst others, deplorable living conditions within which they reside, lack
or absence of financial means, lack of knowledge pertaining to the available services as well
as discrepancies between their respective cultures and those of that of the concerned
educational facilities “*>. Causes as such have paved the path for high truancy rates,
(prohibited) segregation, concentration schools and a generally burdensome academic
career*?®. Before continuing however, it must be reiterated that the gathering of information
thereof may be distorted to some extent due to terminological discrepancies when defining
Roma. As previously noted (see supra 63), demographic information cannot be gathered
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based on ethnicity, thus much of the information presented is derived from diverging
investigations into Central and Eastern European migrants, of which Roma currently residing
in Flanders, Belgium, constitute an aspect.

96.  Whilst some basic principles with respect to education, have been incorporated within
the Belgian Constitution, it is the Flemish government, which bears the responsibilities
concerning the regulation thereof*?’. Within the educational system of Flanders, it must be
noted that education is compulsory until the age of 18, with the distinction that between the
ages of 15 and 18, children can opt for part-time education in conjunction with
employment*®. Moreover, irrespective of the absence of an obligation as such in the ECHR,
as advised by international norms enshrined in the ICESCR** and the CRC**, primary
education should be state-provided and free of charge, which has effectively been embedded
within the Belgian Constitution**!. Article 2 of the First Protocol ECHR prescribes that
primary and secondary education may be enjoyed by all individuals within the jurisdiction of
a state party with the one exception that irregular migrants cannot deviate from an expulsion
order based on their academic subscriptions**. Belgian legislation exceeds this obligation by
prescribing that irregular migrants equally have the right to education, irrespective of their
legal or illegal residence within Belgian jurisdiction®®, Whilst at first glance the legislative
norms appear exceed and are in complete accordance with the prescribed obligations under
article 2 First Protocol ECHR, this is not entirely true.

TRUANCY

97. A persistent point of concern regarding Roma concerning education regards the high
truancy rates***. The absenteeism can take a variety of forms ranging from absolute
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absenteeism, to irregular attendance, as well as regularly arriving late for school*®. Truancy
at school grosso modo can be ascribed to two distinct causes, namely precarious living
conditions exemplified through the lack of adequate financial means, as well as cultural

divergence regarding the perspective on education**®.

98.  Recent field research amongst various Roma families in Flanders concluded that that
one of the main factors resulting in irregular or absolute lack of school attendance is the result
of the precarious and lacking availability of financial means*’. Due to lacking financial
means, affected families cannot afford adequate clothing or food, entailing that means to
foresee in transport to and from school for their children, is entirely out of the question®®,
Moreover the fines risked, by allowing children to take public transportation without payment
thereof, further impedes parents to effectively send their children to school®°. Whilst no
specific positive obligation arises under article 2 of the First Protocol ECHR to foresee in
reimbursement of funding for transport to facilitate attendance at school, it must be noted that
states are nevertheless under the obligation to guarantee access to educational facilities and
services (see supra 92). Within the realm of this positive obligation to ensure access to
education, the following is of interest concerning the right to education of Roma within
Flanders. Flemish legislation does in fact provide funding and/or reimbursement of transport
to schools insofar these schools are within a 4-kilometer distance of the place of residence**.
Interestingly enough this would entail that Roma families need not equate irregular school
attendance or absenteeism with lacking financial means. As aforementioned however, this is
one of the primary causes for truancy in Flanders. It can thus be concluded that the lack of
knowledge pertaining to Flemish regulation with respect to transport funding, consequently
entails that Roma families, not to mention others in similar financial precarious situations,
prevents them from fulfilling their obligation, given that education is compulsory and
susceptible to penal infractions, and enjoying their rights to education**.

99.  From a human rights perspective and under article 2 of the First Protocol ECHR,
matters pertaining transport as an indicator for truancy, can be assessed in two manners.
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Firstly, given the derived lack of knowledge concerning this Flemish regulation, it could be
assessed whether the lack of facilitative measures taken to inform vulnerable groups such as
Roma, of this rule, results in non-compliance with the right to education, in accordance with
case law by the ECtHR**. This is of specific importance given the vulnerability status of
Roma accorded to them by the ECtHR**®. Secondly, whilst case law such as the case of
Cohen v. the United Kingdom, stipulates that states are not under the obligation to foresee in
transport funding, it must be noted that the facts of this case were entirely different when
compared to situations in which Roma families in Flanders find themselves***. The applicants
in the aforementioned case based their claim of an alleged violation of the right to education
under the ECHR, on the notion that States are under a positive obligation to provide funding
for transport to educational facilities**. However the facts underlying this case are notably
different, in that the parents claimed that a further located school (rather than the school
closest by) “better reflected the parents’ philosophy” and thus the State was obliged to fund
the transport thereto®®. Not surprisingly this claim was rejected, however, it remains
questionable whether a claim as such would be rejected if and when substantiated upon the
fact that the lack of funding for transport is one of the main factors hindering school
attendance, and thus the right to education, in the nearest educational facility. Studies
concerning Roma in Flanders with respect to education, have concluded that oftentimes, if not
most of the time, Roma families choose schools for their children based on pragmatic reasons,
entailing that it is indeed the closest school within the vicinity of their residence that will
receive preference*’. In other words, given the specific vulnerability of Roma, and their vast
non-enjoyment of the right to education, it seems plausible and in accordance with article 2 of
the First Protocol ECHR that a violation might arise given that children as such are not
guaranteed access to schools within their vicinity due to financial reasons. The ECtHR in its
Belgian Linguistics Case stated that “it cannot be concluded from this that the State has no
positive obligation to ensure respect for such a right as is protected by Article 2 of the
»448 " entailing that indeed States must to see to it that this right is ensured and
effectively guaranteed. Given the factual discrepancies with the aforementioned Cohen v.
United Kingdom case, acknowledged Roma vulnerability and the fact that Roma absenteeism
can largely be ascribed to lacking financial means for transport funding, not to mention extra
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costs associated with subscription to schools, it would contradictory to the essence and
meaning of article 2 of the First Protocol ECHR not to acknowledge the necessity of funding
with respect to transport. Moreover, given the fact that the Flemish government does indeed
stipulate that it will foresee in funding, the lack of usage thereof potentially signifies
negligence of the Belgian state, more specifically the Flemish government in effectively
implementing those guarantees. The latter is substantiated further by Recommendation
no.R(2000)4 of the Committee of Ministers to the member States on the education of
Roma/Gypsy children in Europe***:

“Particular attention should also be paid to the need to ensure better
communication with parents, where necessary using mediators from the
Roma/Gypsy community which could then lead to specific career
possibilities. Special information and advice should be given to parents
about the necessity of education and about the support mechanisms that
municipalities can offer families...Appropriate support structures
should be set up in order to enable Roma/Gypsy children to benefit, in
particular through positive action, from equal opportunities at school.”

100. Lack of financial means equally inadvertently affects the prevalence amongst Roma
children in Flanders. Within the field research conducted, it was concluded for example, that
Roma parents do not necessarily distrust school institutions, however financial benefits
oftentimes do prevail over regular school attendance*®. This entails that, oftentimes, when
money can be saved or gained, irrespective of the source of income or benefit, this may
receive preference over consistent attendance“**. Moreover, it is uncontested that many
Central and Eastern European migrants, and thus Roma included therein, face an educational
deficit, which requires additional schooling“*?. Additional schooling such as tutoring for
example, can equally often not be provided for due to a lack of sufficient financial means*.
Whilst the lack of adequate financial resources exemplifies the interdependency of certain
human rights and does not necessarily give rise to the obligation of a State to address this
cause in order to be in compliance with article 2 of the First Protocol ECHR, based on the
foregoing in conjunction with the aforementioned Recommendation, it can be derived that

449 Committee of Ministers. ,Recommendation No R (2000) 4 of the Committee of Ministers to Member
States on the Education of Roma/Gypsy Children in Europe.” Adopted Recommendation. Strasbourg:
Council of Europe, 3 February 2000.

450 Wauters, Joris, Noel Clycq en Christiane Timmerman. Aspiraties en sociale mobiliteit bij Roma - De
visies van beleidsmakers, middenveldorganizaties, schoolactoren en Roma zelf. Steunpunt Inburgering en
Integratie. Antwerpen: Steunpunt Inburgering en Integratie, 2012. 70 - 71.

451 [pid.

452 Hemelsoet, Elias. Roma in het Gentse onderwijs. Een verhaal apart? Gent: Academia Press, 2013. 23 -
27.

453 Wauters, Joris, Noel Clycq en Christiane Timmerman. Aspiraties en sociale mobiliteit bij Roma - De

visies van beleidsmakers, middenveldorganizaties, schoolactoren en Roma zelf. Steunpunt Inburgering en
Integratie. Antwerpen: Steunpunt Inburgering en Integratie, 2012. 73.

59



enhanced facilitative measures need be taken in order fully and effectively guarantee access to
education as protected and enshrined within the ECHR.

101. On a final note, the status of Roma when within Belgian jurisdiction will be pivotal
concerning adherence to the right to education. Notwithstanding their irregular residence,
irregular migrants are obliged to abide by the compulsory education established in
Belgium***. However, due to their irregular stay, these migrants, amongst which Roma,
cannot make claims with respect to individual scholarships nor governmental financial aid of
any sort**®. Whilst the latter is comprehendible at first glance, the logic behind this reasoning
is quickly lost, as irregular migrants are prohibited from functioning on the formal labor
market (see infra 148). This entails that these migrants, again amongst which Roma, are
obliged to adhere to compulsory education implemented in Belgium, with its accompanying
costs, at the risk of being fined in case of non-compliance, yet nevertheless are not entitled
legally to attain the means to finance the aforementioned obligation concerning education®®.
This undoubtedly places Roma, and other wvulnerable irregular migrants in a very
contradictory, and discriminatory predicament.

PROHIBITED SEGREGATION AND PLACEMENT IN REMEDIAL SCHOOLS

102. Whilst the recent case of Horvath and Kiss v. Hungary before the ECtHR reiterated
that segregation in schools based on ethnicity is prohibited and discriminatory and
consequently violates articles 14 of the ECHR as well as article 2 of the First Protocol of the
ECHR*’, this trend appears to nevertheless be existent within Flanders regarding Roma“*®®,
Bearing in mind that pertinent information is not based on ethnicity but on nationality,
entailing in this case Central and Eastern European migrants, the municipality of Ghent
published figures that paint a disturbing picture®®. Whereas 7% of Belgian children are
enrolled in remedial schools for children with special needs, 19% of the Slovak and 22% of
the children with Czech Republic nationality are equally enrolled therein, for the purpose of
primary education*®®. Secondary schools in Ghent exemplify this same trend with 33% of
Slovak children, and 8% of Bulgarian children being enrolled in such remedial schools**. In
addition thereto, the city of Ghent has recently been confronted with “concentration schools”,
which entails that the majority of students are comprised of foreigners, amongst which Roma
(see infra 162). In accordance with the aforementioned case of Horvath and Kiss v. Hungary,
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pertinent and reliable statistical evidence can give rise to prima facie evidence of indirect
discrimination and thus shift the burden of proof to the State held attributable for the alleged
(in-) direct discrimination*®?. Moreover, as substantiated by the ECtHR, respecting the right to
education exceeds beyond the mere negative obligation and bestows certain positive
obligations upon States to ensure and effectively guarantee those rights*®®. Although the
extent and scope of these positive obligations may at first glance appear to be vague, the
ECtHR reiterates the specific vulnerability of Roma, and the necessity for positive measures
when addressing structural deficiencies within the educational system*®*. Furthermore, when
an actual history of discrimination is present, the positive obligations, and adherence thereto
will be assessed in a more stringent manner*®®. Needless to say Roma have known a history of
discrimination, thus segregation within the current Flemish educational system must be
assessed with great scrutiny. Conclusively, while the statistics at hand may be the result of a
variety of causes, the mere overrepresentation of Central and Eastern European children, and
consequently Roma within remedial schools, must be stringently assessed with respect to the
requirements of proportionality and a legitimate aim in order for this to not result in non-
compliance with article 2 of the First Protocol ECHR in conjunction with article 14 ECHR.

OTHER CAUSES FOR PROBLEMATIC EDUCATION IN FLANDERS

103. Conducted field research with respect to Roma and more generally Central and
Eastern European migrants concerning education, has resulted in the identification of a
variety of causes, which hinder effective enjoyment of the right to education*®®. In addition to
financial distress, a significant factor, explanatory for why Roma children do not attend
school on a regular basis, concerns the divergence of cultural perception of education®®’. Due
to multiple factors certain Roma families within Flanders do not feel incentivized to send their
children to school *®. In some cases this can be attributed to the lack of adequate
documentation combined with the uncertainty of residence they subsequently face within the
region as a result of their precarious status*®. In other cases it merely concerns the notion that
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school is not as productive, given that being taught certain practices at home, may help
ameliorate the familial situations they are confronted with*’°. Insofar structural discriminatory
practices, such as placement in remedial schools and refused enrollment, prevail towards
Roma within the societal realm, it is not inconceivable that Roma do not experience education
as being beneficial for them and thus resort to other means of educating their children.

104. Recurring obstacles which compounds the problematic school career of Roma children
in Flanders concerns, amongst others, the transfer from lower school to secondary school,
which, in Belgium, takes place around the age of 12*’*. Within certain Roma communities
though, this transfer is associated with the transfer from childhood to adulthood, or less
extremely phrased, a certain degree of independence and maturity*’?. This in stark contrast
with the extended childhood and adolescent years accorded to non-Roma children.
Consequently, certain Roma communities in Flanders experience the switch from primary to
secondary education as being premature*®. In addition to this early development into
adulthood attributed to some Roma communities, a tendency exists within certain Roma
communities in Flanders, for younger adolescents to engage in teen-marriages and teen-
pregnancies*’. Irrespective of the causality however, it is uncontested that a large discrepancy
exists between attendance of Roma children in lower school, as opposed to secondary school.
In light of the foregoing and in addition to the lack of adequate information for parents,
students and educational facilities, difficult communication between all concerned parties, and
the general distrust that may still exist, it is questionable whether Roma are in fact adequately
being guaranteed the right to education as promulgated by article 2 of the First Protocol.
Notwithstanding the notable and sometimes successful steps that have been undertaken by
different municipalities, it appears that coherency and centralization of those measures are
lacking, and need be enhanced in order to be in accordance with jurisprudence of the ECtHR
concerning Roma*"™.

3. Romania and the Right to Education

CONTEXTUALIZATION

105. When addressing education of Roma minors in Romania, the historical context thereof
is of extreme relevance. Throughout the course of the Communist era, Roma children, due to
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forced assimilation, enjoyed education analogously to that of non-Roma children®’®. Increased
focus was given to school attendance both of Roma and non-Roma children in mainstream
educational facilities*”’, resulting both in increased monitoring of causality with respect to
absenteeism, a higher quality of education and less manifest forms of discrimination within
classrooms*’®. However, this does not negate the fact that higher education, as was the case
for non-Roma children, was nevertheless less accessible for a variety of reasons*’®. The lack
or burdensome access to higher education proved to be a crucial determinant in the
deteriorating Romanian adherence to the right of education for Roma in the transition period
following Communism. Whereas Roma children had been more or less integrated during
Communism, the transition resulted into omnipresent segregation tendencies, largely due to
non-Roma parents whom used the notion of freedom of speech to ascertain such
segregation*®’. Segregation as such lasted well into the beginning of the 21% century and is
still very much present today*®'. The shift into the 21ste century did bring about political
discourse with respect to education of Roma in Romania however, which culminated in a
series of legislative measures in order to combat segregation. This commenced with the first
Romanian Anti-discrimination Law, as a result of pre-accession conditions for Romania to the
E.U, which incorporated the Copenhagen Criteria, which describes respect for minorities as
being an integral part thereof*®?. This first step was laudable and as a result of certain
amendments, it now exceeds the minimum requirements laid down by European law*®,
Additionally, the work undertaken by Romania’s National Council for Combating
Discrimination®®*, as a result of its first successful (de-) segregation case, has been a step
forward in ending the ongoing discriminatory practices in schools around the country.
Notably one of the most significant legislative works however, concerns the Ministry Order
No.1540, which not only bands segregation, but also equally encompasses a methodology in
order to ascertain desegregation*®. Just recently, Romani’s new National Education Law was
agreed and voted upon, which promulgates, amongst others, that abusive diagnosis of children
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based on a number of grounds such as ethnicity, will be punishable by law*®. Unfortunately,
notwithstanding amongst others, the aforementioned commendable legislative measures, “®’

the situation of education for Roma in Romania remains substandard and deplorable*®,

SEGREGATION AND DISCRIMINATION

106. Segregation is undoubtedly the most profound and predominant obstacle to the
effective guarantee of the right to education for Roma in Romania. As substantiated by ample
reports and field research, segregation in Romania takes on a multitude of forms, which, in
order to be addressed, will need nuanced and specific solutions. Generally segregation in
Romania can take one of three forms*®. Segregation in its most basic and well-known form
concerns the effective establishment of schools intended solely for Roma children, as opposed
to schools attended by solely non-Roma children*®. Segregated Roma schools as such are
generally are lacking in basic infrastructure, as portrayed by the absence of certain facilities
such as a library, gyms, inadequate learning materials“®*. Moreover, teaching staff in such
Roma schools are generally unqualified, and prevalent high staff turnover rates, solely
compound the issue of inadequate access and provision of standard education. The latter is
substantiated by the proportionally large dropout rates resulting from these inadequate
educational services, as opposed to dropout rates in non-Roma schools*®?. An example
derived from a recent study, which relied on statistics concerning the timeframe 1997 -
1999*%,
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Primary School Lower Secondary School
Dropout Dropout

Schools with less than 50% 30,3 41.7

Roma

Schools with over 50% Roma | 46,1 69,1

Total Rural Schools with 32,4 44,2

Roma

Total Rural Schools 17,2 40

107. Segregation equally manifests itself based on misdiagnosis of children and their
subsequent placement in special remedial schools***. Currently in Romania, Roma are
disproportionally represented in such schools*®. Given that such schools are intended for
individuals and children with learning disabilities, and more often than not, Roma children do
not have such learning disabilities, placement within these schools excessively constrains
their ability to grow academically and creates an academic deficit hard to reverse*®®. Within
this context, a slight nuance is necessitated however. Oftentimes Roma parents do not oppose
placement of their children in remedial schools owing to the benefits of such schools, which
prevail over the benefits of non-remedial schools*’. Benefits range from free meals, to
additional financial contributions, extended teaching programs — all of which render remedial
schools potentially more attractive to Roma parents and families subjected to and trapped in
otherwise poverty struck situations**®.

108. A third and last form of segregation as it is known in Romania today, concerns
segregation within the establishment of educational facilities, or within specific classrooms**®.
Whilst it is admittedly harder to substantiate, reports have concluded that it is not uncommon
for Roma students to be taught in different classrooms than non-Roma students, while the

494 Greenberg, Jack. ,Report on Roma Education Today: From Slavery to Segregation and Beyond.”
Columbia Law Review 4.110 (2010): 936.

495 |bid; Roth, Maria en Florin Moisa . ,The right to education of Roma children in Romania: European
policies and Romanian practices .” International Journal of Children's Rights 19 (2011): 512.

496 Rostas, Iulius, Mihai Surdu en Marius Taba. ,Interview with Costel Bercus from Romania.” Ten Years
After - A History of Roma School Desegregation in Central and Eastern Europe. Red. Iulius Rostas.
Budapest: The Roma Education Fund & Central European University Press, 2012. 274.

497 Greenberg, Jack. ,Report on Roma Education Today: From Slavery to Segregation and Beyond.”
Columbia Law Review 4.110 (2010): 936; Horvath, Istvan. Formal and Informal Education for Roma:
Different Models and Experience - Two Decades of Educational Policies for the Roma: Lessons and
Dilemmas from Romania. Institute for Ethnic Studies. Ljubljana, sd. 64.

498 Rostas, Iulius, Mihai Surdu en Marius Taba. ,Interview with Costel Bercus from Romania.” Ten Years
After - A History of Roma School Desegregation in Central and Eastern Europe. Red. Iulius Rostas.
Budapest: The Roma Education Fund & Central European University Press, 2012. 275.

499 Greenberg, Jack. ,Report on Roma Education Today: From Slavery to Segregation and Beyond.”
Columbia Law Review 4.110 (2010): 936.

65



school maintains the pretense of being a desegregated school®®. Oftentimes such segregation
is attributed to lacking academic skills and the need to separate those who lack certain skills
from those who do not>®'. Furthermore, under the pretext of giving classes focused on
acquiring and mastering the Romani language, an aspect of a governmental initiative to
preserve Roma culture and identity, Roma students were and are frequently identified and
kept separately from other non-Roma students>*%. Naturally, this solely enhances the disparity
between the two groups and intensifies the stigmatization of Roma. The latter is exemplified
by, amongst others the violent reactions amounting to death threats by non-Roma individuals

and parents that have occurred as a result of desegregation measures within certain schools™®.

109. The foregoing paints a bleak picture, denoting de facto segregation within the
Romanian educational system. This as opposed to the absence of de jure segregation owing to
the anti-discriminatory legislation and minority protective measures adopted by the Romanian
government>®*. Whereas the Romanian government has taken large steps in ascertaining the
“inclusive education®® ” they promulgate and aspire to attain by the adoption of such
instruments, much remains to be said concerning the enforceability thereof. Recalling case
law concerning segregation of Roma children in educational facilities, positive action taken to
ameliorate the conditions of Roma, especially within the realm of education, will be assessed
with great scrutiny. Whilst the de facto segregation may not be directly attributable to the
Romania as a State, the foregoing leads to the conclusion, that a lack of adequate measures to
ensure enforceability anti-discrimination instruments and the eradication of segregation can
amount to violations of article 14 ECHR as well as article 2 of the First Protocol of the
ECHR.
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EDUCATIONAL EXCLUSION °%®

110. Alarmingly, segregation in its various forms is not the sole impediment to effective
enjoyment of the right to education in Romania. As a result of a variety of factors, academic
enrollment is despairingly low and drop out rates far exceed national averages of non-Roma
students, at every educational level®®’. To exemplify the latter — whereas non-Roma students
overall enjoy 11.2 years of education, Roma children only enjoy approximated 6.8 years of
education®®®. Moreover, although statistics depict that generally Roma enrollment in schools
apparently has increased in past years, this doesn’t necessarily reflect an actual increase of
enrollment. In part this can be ascribed to the mere fact that Roma individuals already
enrolled in educational facilities are gradually self-identifying themselves as being Roma.
Additional to these low enrollment rates, high drop out rates prevail amongst Roma students.
A study conducted by UNDP concluded that 30% of Roma in Romania whom are registered
students, drop out before the conclusion of the fourth grade, two out of three do not complete
primary school and two out of five do not even attend primary school®®. Naturally a variety
of causes underlie the low enrollment rates and high drop out rates, ranging from lacking
financial means, as well as cultural discrepancies®™.

111. In light of the obligations imposed upon Romania under article 2 of the First Protocol
of the ECHR, it is uncontested that positive action is required in ensuring Roma children their
right to education. Situations in which desegregation attempts lead to violence must be
avoided at all costs, and undoubtedly require swift and coherent reprisals, as further
stigmatization and segregation stands in stark contradiction with both the article 2 of the First
Protocol of the ECHR, as well as article 14 ECHR. Notwithstanding the aforementioned
however, as ascertained by European case law, a margin of appreciation does exist in
implementing norms enshrined in the ECHR into domestic law. Whilst the enforceability of
those norms within Romania, regarding education and anti-discriminatory legislation is
lacking, it cannot go unnoticed that Romania has in fact taken targeted positive action in order
to correct the inequalities Roma students face. That said, with respect to taking facilitative
measures that will further ensure and guarantee the right to education through access to
education, it remains questionable whether Romania is in compliance with the concerned
provisions.
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C. The Right to Housing
1. Theoretical Analysis

SOURCES

112.  Whilst arguably less explicitly encompassed within the ECHR, the right to housing
equally finds its roots in a multitude of international and regional treaties®'*. The origin of the
right to housing dates back to 1948, when it was incorporated in the UDHR*'? and
subsequently expanded upon in both the ICCPR>*® as well as the ICESCR®™. Other relevant
conventions and treaties encompassing this (an aspect of this) right are the CERD>",
CEDAW®™®, and the CRC®". Equally so, regional instruments have included the right to
housing such as, amongst others, the European Social Charter®*®, as well as the ECHR®™. In
addition to these binding legislative instruments, a vast amount of non-binding instruments
have been adopted, equally proclaiming the right to housing and the implications thereof,
such as the Global Strategy for Shelter for the Year 2000°%, the Vancouver Declaration on
Human Settlements and the Vancouver Action Plan of 1976°%, and the Beijing Declaration
and Platform for Action®??. The combination of these instruments illustrate the global
consensus with respect to the aforementioned right, and from it, it can be derived that this
right is one of an international customary nature . Notwithstanding the multitude of
codifications regarding this right, article 11 of the ICESCR®** is conceivably the most
comprehensive and fundamental foundation of this provision®?. Precisely for this reason, the
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primary focus in what follows will be on the concerned article, its subsequent relevant
General Comments, and the state obligations arising from this right.

ScoPE OF ARTICLE 11 ICESCR

Article 11.1 ICESCR®?®

The States Parties to the present Covenant recognize the right of everyone to an adequate
standard of living for himself and his family, including adequate food, clothing and
housing, and to the continuous improvement of living conditions. The States Parties will
take appropriate steps to ensure the realization of this right, recognizing to this effect the
essential importance of international co-operation based on free consent.

113.  Whilst it is uncontested that the ICESCR contains economic, social and cultural rights,
and primarily imposes an obligation of means upon state parties®®’, the relevance thereof
cannot be undermined. As aforementioned, the interlinked and interdependent nature of
human rights, and equally so, the absence of a hierarchy within international human rights law
(see supra 17), entail that aspects of these economic, social and cultural rights require
immediate fulfillment of obligations therein enshrined, rather than an application of the
progressive development principle®®. Far too often States have attempted to justify non-
adherence to the obligations arising from article 11 ICESCR by basing themselves upon this
principle, claiming that they are, to the extent possible, taking steps to ensure full enjoyment
of the concerned right®*°. Within this context, the Committee on Economic, Social and
Cultural Rights, the main authoritative body with respect to interpretation and implementation
of the ICESCR®*®®, published two pertinent, interpretative documents, namely General
Comment 4°%*' and General Comment 7°%*. These General Comments, stipulate the sole
authoritative interpretations of article 11 ICESCR, and denote precisely what the obligations
for states are in complying with the obligations found therein®**,
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DEFINING HOUSING

114. General Comment 4 elaborates on the right to adequate housing in general terms,
approaching the topic in a broad sense, whereas, General Comment 7 stipulates the
obligations and practicalities of forced eviction, as an aspect of the right to housing. As
stipulated repeatedly in doctrine®®, General Comment 4 reaffirms the right to housing as
being quintessential to the enjoyment of both civil and political rights, and economic, social
and cultural rights®**. By means of example, housing plays a pivotal role in the enjoyment of
both physical as well as mental wellbeing, as well as the right to education, freedom of
expression, freedom association, the right to security of persons and the right to privacy .

115. General Comment 4 equally reiterates that this provision is applicable to everyone
within the jurisdiction of state parties®’, irrespective of affiliation or status of any sort, which
is of extreme importance regarding Roma minorities. Furthermore, it stipulates that the
referral to housing exceeds the mere notion of shelter, and should thus not be interpreted in a
narrow, nor restrictive sense®®. Housing within article 11 ICESCR subsequently extends to
adequate housing, the latter encompassing security, peace and dignity®*. In other words, state
parties must commit to ensuring that individuals residing within their respective jurisdiction
have access to safe, accessible housing with guarantees of “privacy, adequate living space,
lighting, electricity, ventilation and basic infrastructure”. Additionally, houses should be
found within reasonable distance of work and other basic resources, irrespective of whether
they are found in rural or urban areas®®.

116. In defining what constitutes adequate housing, the concerned Committee took to
enumerating certain factors, which must be incorporated in an assessment thereof, as denoted
in paragraph 8 of the concerned General Comment 4. These factors make a referral to,
amongst others, as this is not an exhaustive list, accessibility, affordability, habitability, and
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legal security of tenure®**. An underlying point of concern both in this paragraph as well as

other paragraphs within this instrument, regards the necessity to heed the particularities of
especially vulnerable and disadvantaged social groups®*. The concerned provisions bestow
upon state parties, the obligation to give “due priority” in ascertaining and guaranteeing the

right to housing to these individuals®®.

STATE OBLIGATIONS UNDER ARTICLE 11 ICESCR

117.  Whilst the Committee acknowledges the disparity between the legal obligations
arising from article 11 ICESCR and the reality regarding adherence thereto®*, it re-
emphasizes that certain aspects of this provision, precisely due to the interlinked and
interdependent nature of this right with other human rights, require immediate compliance
rather than a progressive attainment °*. Within this context the Committee rightfully
proclaims that the right to housing encompasses two aspects. Namely, in first instance, the
refrainment of governments from certain measures, such as for example, forced eviction
(Infra 89), which can be categorized under the general human rights obligations to respect and
protect respective rights®®®. In second instance, it requires from state parties the facilitation of
“self-help” for individuals whom are faced with housing difficulties as an aspect of a States’
positive obligation to fulfill the right to housing®"’. Furthermore, if governments are faced
with housing difficulties that exceed their respective capacities to ameliorate, it is incumbent
upon those states to seek assistance from the international community®*. Additional to these
aforementioned obligations which require immediate compliance, the Committee established
that states must “effectively monitor” the housing situation within their jurisdiction,
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bestowing upon them an investigatory obligation, with a specific emphasis on gathering
detailed information regarding housing situations of particularly vulnerable groups and

individuals®®.

GENERAL COMMENT 7 ICESCR - FORCED EVICTIONS

118. An aspect of particular importance within the sphere of the right to housing concerns
the practice of forced evictions. Whilst General Comment 4 restricts its content to denoting
that forced evictions are prima facie incompatible with the provisions enshrined in the
ICESCR and particularly in article 11 ICESCR>®, the Committee elaborated upon this issue
in their subsequent General Comment 7°°'. This incompatibility is further substantiated by
article 17 ICCPR®*?, in which it is stated that no individual shall be subjected to undue
interference in, amongst others, his or her home. Within the scope of this provision, forced
eviction is delineated as being, “ the permanent or temporary removal against their will of
individuals, families, and/or communities from the homes and/or land which they occupy,
without the provision of, and access to, appropriate forms of legal or other protection”.
This is of particular relevance to Roma as they are frequently subjected to situations in which
they are forced to leave their homes and/or land without prospects of new housing
possibilities™*.

119. As is the case with general violations of the right to housing, forced evictions may
give rise to numerous violations of rights enshrined in the ICCPR, such as the right to life, the
right to security of persons, the right to privacy as well as the right to enjoyment of individual
possessions™°. Whilst limitations on the right to housing can effectively be implemented as a
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result of legislative and external factors and thus be justifiable, these limitations must adhere
to the conditions set forth in General Comment 7 and must be in full compliance with the
conditions promulgated in article 4 ICESCR®*®. Namely, these limitations may only be
implemented insofar they are the result of the implementation of legislative norms, and solely
insofar they are compatible with the nature of that right and necessitated by the general
welfare of public society®®’. When limitations on the right to housing, and more specifically,
forced evictions are necessitated, state parties are bound to provide adequate protection and
assistance to those whom are affected by such measures®®, This entails that state parties in
such instances must adhere to the principles of proportionality and reasonableness. To this
end, Paragraph 15 of the concerned General Comment 7 sets forth a non-exhaustive list of
procedural guarantees that must be made accessible those who are forcibly evicted>*®. Some
of these guarantees include, amongst others, effective dialogue with those affected, reasonable
notice of the eviction orders, and information with respect to alternative housing options®®.
Additionally, within their respective capacities, states are held to ensure that adequate
alternative housing is proposed, and/or, the access to “productive land"*®*.

120. Lastly, the concerned General Comment casts enhanced emphasis on the rights of
minorities and their specific vulnerability in cases of forced eviction®®?. Given that vulnerable
groups, amongst which minorities, suffer disproportionately from instances of forced eviction,
the Committee recalls the obligations incumbent upon states as a result of articles 2.2 and 3 of
the ICESCR®®. These provisions affirm that States are bound to ensure that no discriminatory
behavior was exercised in instances of forced eviction. Unfortunately, it suffices to mention
the instances of forced eviction in France, Italy, Bulgaria and Romania to portray that the

effective implementation thereof is lacking in Europe®®.
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2. Application in Belgium

CONTEXTUALIZATION

121. In accordance with article 11.1 ICESCR, and its subsequent explanatory General
Comment 4, the right to adequate housing is enshrined in article 23 of the Belgian
Constitution. However, the implementation and regulation thereof is attributed to the different
regions within Belgium®®. Regarding the region of Flanders, implications of the right to
housing are incorporated in the Flemish Housing Code®®®. Within this Flemish Housing Code,
acknowledgment is made of the fact that encampment sites are an integral part of residential
policies, which may be of particular pertinence to those Roma who do practice a (semi-)
nomadic way of life®®’. Moreover, it incorporates the principles required in assessing whether
housing is effectively adequate, and stipulates that actions by devious landlords may give rise
to penal responsibility®®. Whilst legislatively the region of Flanders adheres to the obligations
encompassed in the right to housing, numerous factors have and are hindering effective
implementation thereof with respect to Roma>®®. Whether Roma, or more generally, migrants,
have access to adequate housing in Flanders will depend on whether they have managed to
obtain a residence permit therein®’®. When in possession of a valid residence permit, this
provides such individuals, amongst which Roma, access to a variety of possibilities including
access to social housing and housing benefits®’*. However, those not in possession of such a
permit, solely have access to the private housing market®%. Although the right to adequate
housing is guaranteed to all within Belgian jurisdiction, depending on the status migrants
have, they will be confronted with a variety of deplorable conditions, which cannot be seen as
being in compliance with international norms concerning housing.

122.  As aforementioned, a valid residence permit will guarantee access to social housing
and housing benefits. However, a structural deficiency with respect to the availability of
social housing hinders effective guarantees of this right. The lack of adequate and sufficient
housing poses an even bigger problem for Roma families given that oftentimes these families
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are relatively large, and cannot be held within the available houses®”. Within this context it
must be noted that Roma families (as other eligible candidates for social housing) are placed
upon a waiting list for an extensive period of time, only to ultimately get denied social
housing based upon the size of their families®*. Given that such dilemmas primarily affect
Roma families it remains questionable whether this doesn’t constitute indirect discriminatory
treatment, notwithstanding the lack of intent to discriminate. Moreover, in Flanders, in order
to gain access to social housing, certain conditions must be met, in addition to the
requirements for a valid residence permit — namely a permanent residence permit must be
obtained, and access is equally conditioned upon a language requirement®”>. Additionally, in
some cases individuals may be required to undergo an integration procedure®’®. As it stands,
only a handful of Roma or Central and Eastern European individuals have been allotted social
housing, implying that those who cannot or have not obtained social housing are required to

find housing within the private housing market®"”.

123. For those whom do not comply with the requirements to obtain a valid residence
permit or, alternatively, do have such a permit yet have not obtained access to the social
housing opportunities, housing must be acquired via the private housing market °"® .
Unfortunately, this market puts the concerned individuals at a greater risk of maltreatment,
ranging from de facto discriminatory practices, dishonest landlords and deplorable structural
housing conditions®”®. Within this regard it must be noted, that the federal anti-discrimination
law prohibits discrimination in housing with respect to goods publicly placed on the
market®®. This is further underscored by the federal law, which prohibits the collection of
ethnic data concerning non-scientific matters®®*. The latter entails that landlords cannot refuse
publicly made available goods, whether for rent or sale, to individuals based on their

ethnicity®%.

124. Concerning those Travellers who fall under the scope of Roma within this work, it
must be reiterated, that encampment sites are an integral aspect of residential policies, which
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is further substantiated by the Flemish legal recognition thereof in the Flemish Housing Code.
However, policies concerning encampment sites are based upon voluntary cooperation of
municipalities, entailing that no legal obligation exists to establish such sites®®. In order to
incentivize establishment of such sites, the Flemish government foresees in stimulatory
initiatives such as subsidies, information and guidelines®®*. Further substantiating these
regulations, is the Flemish Decree promulgated in 1998 with respect to the protection of
minorities, which specifically identifies Travellers as a target group in need of enhanced
protection®®. Notwithstanding the legislative and political efforts aimed at ensuring adequate
and sufficient camping sites however, the availability thereof falls short of the targets
announced®®.

PRECARIOUS HOUSING CONDITIONS

125. The assessment of the housing conditions of Roma, whom do not have access to social
housing in Flanders, remains a burdensome task for a variety of reasons. First, scientific
research within this scope would entail self-identification by Roma given the lack of available
ethnic data to depart from®’. Due to stigmatization, discrimination and the general distrust of
non-Roma, many may not be inclined to cooperate with such initiatives®®. Moreover, field
research that has been concluded in this regard, revealed that although the conditions many
Roma in Flanders live in is highly sub-standard, it nevertheless exceeds the conditions they
were subjected to in their respective countries of origin®®. Therefor, Roma in Flanders feel
less inclined to contest their current housing situation. In conjunction with the foregoing, the
uncertainty and potential illegality of their stay hinder Roma in lodging complaints
concerning their respective situations, given that this may pave the path to expulsion — a
consequence to avoid at all costs®®. As a result, Roma reside in the lowest standard rental
properties, which lack adequate facilities such as, amongst others, electricity, running water,
adequate heating and other basic amenities, such as bathrooms*®*. Additionally, many of these
properties subject Roma families to a variety of safety and health hazards, as exemplified by
damp rooms, parasites, and outdated equipment, which no longer complies with safety
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norms>*2. To make matters worse, the soaring rental prices oblige families to rent properties
not adequately equipped to deal with the size of the families, resulting in severe overcrowding
within Roma homes®®. In obtaining access to such rental properties, Roma families are often
confronted with de facto discriminatory behavior by landlords, whom either refuse to rent the
concerned property based on ethnicity or dishonest landlords who abuse the already
precarious situations of these individuals, in flagrant contradiction with the stipulations of the
anti-discriminatory provisions in the Flemish Housing Code®®*. Whilst the latter is indeed
susceptible to criminal investigations®®®, Roma often do not take judicial steps as this may
result in eviction notwithstanding the lack of a legally enforceable obligation to aid in finding
new housing for those evicted.

SQUATTING AND EVICTION

126. Another concern with respect to the right to housing is the practice of squatting®®.
Due to the fact that this is not explicitly forbidden by Flemish nor Belgian federal legislation,
Roma, oftentimes, are inclined to resort to such measures to ensure a roof above their
heads®®”. Whilst it is uncontested that criminal activities may and have resulted from this
practice, it is equally uncontested that squatting implies various detrimental effects on Roma
who engage therein. In addition to the constant uncertainty regarding their housing situation,
and the potential for immediate eviction, places for squatting equally often do not meet the
minimum standards required under the right to adequate housing **®. Moreover, the
aforementioned evictions, if not undergone with respect for the conditions delineated in
General Comment 7 to article 11.1 ICESCR, may give rise to violations thereof, resulting in
state responsibility. Conclusively, Flanders has legislatively implemented the obligations
arising under article 11.1 ICESCR, however the enforceability and adherence thereto is
largely substandard. In addition to the lack of data on housing of Roma in Flanders, it appears
that the fear for eviction and potential expulsion prevails over the necessity for adequate
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housing®®®. However, the right to adequate housing is not a result of judicial complaints, but
must be attained pre-emptively, insofar possible, taking into account the socio-economic
capacity of member states®®. The mere fact that many residential establishments, precisely
those inhabited by Roma, lack a variety of basic amenities, and the lack of measures taken to
address these situations, stands in stark contrast with the positive obligations arising under
article 11.1 ICESCR. Again the enhanced vulnerability of this target group must be taken into
regard when assessing adherence to the right to housing. The latter is paramount given that
recent years have resulted in the conclusion that an increased amount of Roma are being
forced to survive on the streets and public places such as train stations — again in violation of
article 11.1 ICESCR®™.

3. Application in Romania

CONTEXTUALIZATION

127. Following the fall of Communism, Romania was confronted with a privatization wave
in 1990, which had catastrophic implications for its Roma community®®?. The privatization
resulted in a mass loss of employment opportunities for Roma, and equally so, State
withdrawal from housing provision resulted in a severe loss of access to housing for Roma®®.
Historical developments solely compounded the aforementioned issues, as many Roma during
the Communist regime, did not receive proper and formalized documents, denoting their
ownership of the property that they inhabited®®. As a result, following the culmination of
Communism, many of these properties still lack adequate registration and ownership
documents, and the occupation of these properties by Roma, is oftentimes based on informal
agreements and consent®®. Not inconceivably, this places Roma in highly precarious
situations, as a variety of issues arise with respect to their uncertainty of tenure®®®. Due to the
inadequate registration, and lack of formalized property documentation, many Roma
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encounter difficulties receiving adequate identification papers, which subsequently results in
difficulties obtaining social security, birth certificates and equally so contracts with electrical
networks, water companies and gas companies for their homes®’. Furthermore, due to the
absence of registration, and the lack of formalized possession of properties, Roma face the
risk of being forcibly evicted from their homes®®,

128. The right to housing as denoted in article 11 ICESCR, is an integral aspect of
Romanian legislation, due to article 11.1 of the Romanian Constitution, which denotes that
international treaties prevail over domestic legislation®®. The Romanian Housing law, whilst
it does incorporate certain aspects of the principles enshrined in article 11 ICESCR, such as
for example, factors concerning habitability of housing, fails to provide security for tenure for
all®®. The latter entails, that solely the individuals with formalized documentation are
protected against forced evictions, thus not adequately transposing the entirety of article 11
ICESCR in its domestic legislation ®**. Moreover, whereas the Ministry of Regional
Development and Tourism in addition to the National Agency for Housing are responsibly for
Romanian housing policies®?, due to decentralization, enforceability and implementation
thereof is attributed to local authorities. Deploringly however, no monitoring nor evaluation
mechanisms exist with respect to local adherence to the right to housing®?. Notwithstanding
the Governmental Housing Strategy which bears in mind the specific vulnerability of
vulnerable minority groups, in addition to the Strategy of the Government of Romania for
Improving the Condition of Roma 2001-2010, and the Joint Inclusion Memorandum 2005-
2010, a lack of political will nevertheless plagues the implementation of the right to housing
with respect to Roma, as substantiated by amongst others, the ongoing deplorable living
conditions in conjunction with documented discriminatory practices by local authorities®*.

PRECARIOUS HOUSING CONDITIONS

129. Housing availability in Romania can be divided in three categories, namely the private
housing market, social housing and the availability of encampment sites®®®. However, given
the aforementioned privatization wave, the availability of social housing is extremely
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limited®*®. Moreover, such housing has given way to (informal) “urban ghettoes”, which
segregate Roma communities from the mainstream population, by placing such social housing
properties and families lacking legal tenure on the outskirts of towns®’. The deplorable
conditions, as demonstrated by the lack of basic facilities such as sewage, garbage disposal
systems, gas and electricity in conjunction with severe overcrowding, within these ghettoes
further aggravate the housing experience of the concerned individuals, and stand in stark
contrast with the principles enshrined in the right to housing of article 11 ICESCR®®, Equally
so, within these social housing areas, Roma tenure of their properties is dependent upon local
authorities, further compounding the uncertainty in which they live®®®.

130. Lastly, due to an inability to pay rent or provide adequate documentation for their
tenure, Roma face the prospects of forced eviction, mostly without sufficient prior notice or
aid in finding alternative solutions to their predicament ®°. This has resulted in the
establishment of a variety of informal settlements and camps on the outskirts of cities,
sometimes instigated by local authorities, where the housing conditions are even bleaker®.
Notwithstanding the transposing of minimum standards for adequate housing in the Romanian
Housing Law, local authorities have been documented on numerous occasions to cut of
housing blocks in their entirety from water and electrical services, failing to assess alternative
means to address non-payment of such facilities®®”. In addition to lack of basic amenities,
Roma here are subjected to expensive and irregular transport to the city centers, hindering
their search for employment and the ability to consequently guarantee regular school
attendance by their children®®®. Needless to say, the described conditions fall short by all

means in their compliance with article 11 ICESCR.

SECURITY OF TENURE AND FORCED EVICTIONS

131. Irrespective of the legality of tenure, Romania as a state party to the ICESCR is bound
to ensure certain guarantees when exercising limitations upon the right to housing by means
of eviction. Eviction, as denoted in General Comments 4, and 7, can only take place insofar
this pursues a legitimate aim, and is necessitated on grounds of public order (see supra 118).
Additional thereto, are procedural guarantees that must be guaranteed in order to provide
adequate protection to the evictees, when eviction is legitimate (see supra 118). Whilst it is
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uncontested that consistent non-payment of rental dues, lack of adequate formalized
documentation may giver rise to legitimate limitations of the right to adequate housing,
Romania falls severely short of enforcing the procedural guarantees aimed at protecting those,
amongst which primarily Roma, whom are subject to eviction °**. Romanian domestic
legislation does not provide for guarantees, nor safeguards against eviction and solely protects
those against eviction whom have attained formalized tenure, directly contradicting the
promulgated necessity for a minimum degree of security of tenure®®. Moreover, contradictory
to article 11 ICESCR and its subsequent General Comments, Romanian law does not foresee
in the procedural safeguard to effectively consult the individuals whom are facing eviction,
entailing that oftentimes these individuals are inadequately informed thereof®. In instances
where eviction takes place in conjunction with housing relocation, Romanian housing
legislation does not prohibit such relocations to unsafe, unhealthy and unsanitary areas®’.
This has resulted in a variety of relocations of Roma individuals and communities, to areas in
Romania hazardous for their health and safety, in direct contradiction with the obligation to

provide aid in finding an adequate alternative®.

132. The discrepancies between directly enforceable human rights law as enshrined in the
ICESCR, and domestic Romanian legislation, have resulted in negligent behavior on behalf of
local authorities in respecting the right to housing®°. Within this framework, it has been noted
that local authorities, do not consider themselves bound by the procedural guarantees
concerning, effective dialogue with the evictees, the quest for alternative housing, and
generally the principles of proportionality and reasonableness, insofar it concerns informal
tenure®®. The latter entails, that local authorities, generally do not abide by procedural
stipulations concerning eviction insofar it concerns informal settlements and evictions of
those lacking formalized documentation of their tenure, thus resulting in direct
discrimination®. These procedural guarantees are applicable, irrespective of the legality of
the eviction, and render eviction illegal insofar they are not respected, thus violating article 11
ICESCR and its corresponding anti-discrimination provision in article 2.2 thereof. The lack of
monitoring and evaluation mechanisms with respect to local adherence thereto, solely
compounds the illegality thereof, and furthermore encompasses a violation of the State’s
investigatory obligation under the right to housing as enshrined in the ICESCR.
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D. The Right to Work
1. Theoretical Analysis

SOURCES

133. As demonstrated by the aforementioned rights, both civil and political rights as well as
economic, social and cultural rights are encompassed in a variety of human rights
instruments, both at an international level, as well as regional and national levels. This is no
different for the right to work, as it is codified in the UDHR®®% ICCPR®*® ICESCR®*,
CERD®®, CEDAW®*®, CRC®**" and regional instruments such as the ESC®®. Moreover, the
International Labor Organization, a specialized agency of the United Nations, has undertaken
much effort in codifying and elaborating upon the obligations arising from the right to
work®®®. Whilst the significance of ILO conventions and treaties cannot be underestimated, as
illustrated, for example, by continuous reference thereto by the Committee on Economic,
Social, and Cultural Rights in their General Comments referring to the right to work®®, it
must be underscored that the ILO does not address the right to work from a human rights
perspective®. Subsequently, the provisions it denotes and protects are often limited, both
regarding to whom it applies as well as the scope within which they are applicable®*?. This, in
stark contrast to the right to work within the human rights framework, which dictates the
principles of universality, entailing that the concerned right is applicable to everyone, and
moreover is not limited in its scope as it pertains to all forms of work®*.

134. Again, within the scope of human rights instruments available, regarding the right to
work, the ICESCR has delivered the most comprehensive basis on which to assess potential
violations®**. In conjunction with the articles 6, 7 and 8, the Committee’s General Comments,
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provide a holistic approach to the right to work - its thoroughness far exceeding that of other
similar instruments®*. For this reason, the following will primarily be assessed in light of the
relevant provisions encompassed within the ICESCR.

IDENTIFYING THE RIGHT TO WORK AS A HUMAN RIGHT?

135. Currently much debate exists as to the extent and nature of the right to work. The
concerned right is an excellent example of the intersection between the advancement of
human rights law and its inextricable relationship with current events in society®*. The
implementation of the right to work is highly susceptible to changes within society, which is
precisely what potentially negates the universality of this right and consequently its
characterization as a human right®’. It suffices to mention the current economic crises to
illustrate how certain economic, social and cultural rights have been placed back on the
forefront of human rights debates®*®. Much more so than civil and political rights, which have
been widely documented and elaborated upon, economic, social and cultural rights oftentimes
undergo influences depending on current events®*. These civil and political rights on the
other hand, are less prone to external influences such as current world events, and have been

interpreted upon more extensively®*°.

136. Within this context authors often note the artificial hierarchical position cultural and
socio-economic rights, however this difference is merely with respect to the means in which
they are accomplished, not the ultimate goal, which they pursue. In other words, whilst it is
argued that no hierarchical position prevails with respect to human rights, second-generation
rights, can, due to such external influences, temporarily receive increased focus, and equally
50, less focus®®!. The right to work is an example of this fluctuating focus on socio-economic
rights. The right to work will be heeded more stringently in times and situations of heightened
unemployment, as opposed to times of economic growth in which politicians are prone to
divert their attention to other issues, rights and freedoms®?2. Moreover, the apparent lack of
political will to discuss the right to work, notwithstanding the vast doctrine surrounding the
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right, further substantiates the notion that the right to work lacks in universality, potentially
negating its characterization as a human right®®. This lack of political will can be attributed to
a variety of factors, amongst which, diverging political approaches, as well as the division of
the right to work into various subsections®®*. This segmentation of the right to work has led to
the idea that various aspects of the right to work exist in a hierarchical order, thus again,

potentially negating its validity as a human right®>®.

137. Despite the debate with respect to the right to work and its implications, the vast
amount of doctrine and international treaties encompassing this right, stipulate certain,
general principles that nevertheless substantiate the argument that the right to work is of a
universal nature and equally so an integral aspect of the human rights framework. In general,
as can be derived from the articles 6, and 7 of the ICESCR, three core obligations arise from
the right to work, namely a general negative obligation, and two positive obligations, which
will be discussed below (see infra 141). The scope of article 8 ICESCR will not be discussed
below, as this pertains solely to the collective aspect of the right to work, such as the right to
strike, which is not relevant with respect to Roma in the current context.

SCOPE OF THE RIGHT TO WORK

Article 6 ICESCR®®

1. The States Parties to the present Covenant recognize the right to work, which includes the
right of everyone to the opportunity to gain his living by work which he freely chooses or
accepts, and will take appropriate steps to safeguard this right.

2. The steps to be taken by a State Party to the present Covenant to achieve the full
realization of this right shall include technical and vocational guidance and training
programmes, policies and techniques to achieve steady economic, social and cultural
development and full and productive employment under conditions safeguarding fundamental
political and economic freedoms to the individual.

Article 7 ICESCR®’

The States Parties to the present Covenant recognize the right of everyone to the enjoyment
of just and favorable conditions of work which ensure, in particular:

(a) Remuneration, which provides all workers, as a minimum, with:
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(i) Fair wages and equal remuneration for work of equal value without distinction of any
kind, in particular women being guaranteed conditions of work not inferior to those
enjoyed by men, with equal pay for equal work;

(if) A decent living for themselves and their families in accordance with the provisions of
the present Covenant;

(b) Safe and healthy working conditions;

(c) Equal opportunity for everyone to be promoted in his employment to an appropriate
higher level, subject to no considerations other than those of seniority and competence;

(d) Rest, leisure and reasonable limitation of working hours and periodic holidays with pay,
as well as remuneration for public holidays

138. The right to work is both an individual right (article 6 ICESCR and article 7 ICESCR),
as well as a collective right (article 8 ICESCR)®*®. The scope of the concerned right is general
in its nature, in that it is applicable to all forms of work, both independent and wage
dependent work, and can be invoked by all individuals within a states’ jurisdiction,
irrespective of their (employment) status®®®. Within their respective capacities, states must
establish measures that will incentivize work in the formal sector of the economy, rather than
the informal sector, with the intent of reducing persistent unemployment °©°. This is
substantiated by the fact that those whom are employed in the informal sector do not enjoy the
protective mechanisms the formal sector of the economy is bound to provide®®. Work must
be read as decent work, entailing that state governments must take steps to ensure that other
fundamental rights of employees are not hindered by the undertaken employment®®. In other
words, certain qualitative standards such as sufficient income and safety standards must be
taken into account and regulated in order for a state to be in compliance with the right to
work®®,

139. In its General Comment 18 ICESCR, the Committee on Economic, Social and
Cultural rights underscores the interlinked, interdependent, and indivisible nature of human

658 Paragraph 2: Committee on Economic, Social and Cultural Rights. ,General Comment 18 : The Right to
Work (E/C.12/GC/18).” General Comment. Geneva: United Nations, 24 November 2005.

659 Lu, Haina. ,The Personal Application of the Right to Work in the Age of Migration.” Netherlands
Quarterly of Human Rights 26.1 (2008): 45 - 47; Paragraph 2 & 23: Committee on Economic, Social and
Cultural Rights. ,General Comment 18 : The Right to Work (E/C.12/GC/18).” General Comment. Geneva:
United Nations, 24 November 2005.

660 Paragraph 9 - 10: Committee on Economic, Social and Cultural Rights. ,General Comment 18 : The
Right to Work (E/C.12/GC/18).” General Comment. Geneva: United Nations, 24 November 2005

661 Jpid.

662 Paragraph 7: Committee on Economic, Social and Cultural Rights. ,General Comment 18 : The Right to
Work (E/C.12/GC/18).” General Comment. Geneva: United Nations, 24 November 2005.

663 Mundlak, Guy. ,The Right to Work: Linking human rights and employment policy .” International
Labour Review 146.3/4 (2007): 192 - 194; Sarkin, Jeremy en Mark Koenig. ,Developing the Right to
Work: Intersecting and Dialoguing Human Rights and Economic Policy.” Human Rights Quarterly 33.1
(2011): 19.

85



rights, with specific reference to the right to work®*

to work will directly and inadvertently affect one’s right to, amongst others, education, right
to health, as well as the right to an adequate standard of living®®. The interdependence of
economic and social rights is equally irrefutable as exemplified by the right to food, right to
water, right to housing and the right to health — all inextricably entwined with the right to
work®®®. The interdependence in this regard is paramount in addressing questions regarding
the right to work, as it will require, in some cases, input and cooperation by various policy
fields by governments in ascertaining adherence to the right to work®’. The interdependent
aspect of the right to work entails that the adherence to the right to work will augment the
capacity of fulfilling and ensuring other rights associated thereto.

. It cannot be contested that one’s ability

140. However, the right to work remains a right susceptible to the principle of progressive
realization, thus is dependent on a variety of external factors which may dictate the maximum
capacities of states in complying with this right®®®. Moreover, the right to work is not an
absolute and unconditional right to obtain employment®®®. It focuses rather on the measures
taken by governments in facilitating the right to work for individuals within their respective
jurisdictions®™.

STATE OBLIGATIONS UNDER THE RIGHT TO WORK

141. Whereas the right to work within the conceptual human rights framework appears self-
evident, the aforementioned discrepancies in the application thereof and general focus
thereon, prove the contrary®”*. The right to work is based on a series of related determinants
that form a cluster of obligations bestowed upon states®’?. As stated, the right to work
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generally encompasses three forms of obligations incumbent upon states, namely one negative
obligation, and two positive obligations®’,

142. Article 6.1 ICESCR delineates the first obligation, which pertains to the freedom of
individuals to choose the work of their pleasing. This does not entail that a State must foresee
that every individual may exercise the job that they so please, yet it does obligate a State to
refrain from interference in one’s quest for their preferred employment opportunities®”®. From
this, it can be derived that states are not entitled to enforce work upon individuals within their
jurisdiction®”. In order for a state to be in compliance with this first negative provision, they
must thus refrain themselves from imposing labor upon individuals and equally so guarantee
that each individual is free to pursue the employment which best suits that individual’s
skills®”®. Based on the foregoing a nuance is necessitated however — the freedom of choice
with respect to ones’ occupation can be subjected to certain restrictions and obligatory
conditions insofar these restrictions and conditions adhere to the principles of proportionality

and necessity®’”.

143.  The two positive obligations arising from the right to work are found both in article 6
as well as article 7 ICESCR and can be divided in a quantitative and a qualitative obligation.
With respect to both positive obligations, it must be noted that, these are of a progressive
nature, entailing that the compliance thereto will naturally depend on a variety of factors such
as the general economic state of the state, social policy as well as external influences®’®. This
does not however, negate the obligations, as the concerned obligations are to be assessed in
light of the maximum available resources of a state®”®. Not implementing these obligations to
the maximum of their capacities may result in violations of the right to work in the respective
states®®.
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144. The first quantitative obligation refers to the access to work®®*. Within this scope, a

State is obliged to undertake measures to guarantee full and equal access to employment and
subsequently attempt the attainment of full employment “for every individual seeking
employment”®®2. This obligation can be read both in article 6.1 ICESCR as well as article 6.2
ICESCR, and entails specific components.

145. In respecting this first obligation, states must establish and maintain employment
services, with the intent on facilitating the search for employment®®. Such a supervisory
system must be fortified by the employment guidance they provide, which may take the form
of vocational and technical training ®®* . Additionally, insofar necessitated by the
circumstances, such aid must be granted free of charge or via financial contributions®®. Aside
from establishing measures that will aid individuals in their search for decent work, States
must assure, in that accessibility to work is in accordance with the principles dictated in
General Comment 18 ICESCR®®. This principles proclaim that accessibility must be provided
in a manner that is non-discriminatory, provides physical access in relation to individuals with
disabilities as well as ensures that individuals can “seek, obtain and impart” information with
respect to prospective work opportunities®’. This first positive obligation equally imparts
upon governments, the obligation to foresee and assist those groups whom find themselves in
less favorable positions, in complying with the accessibility of work and subsequently the
right to work®®. Specifically they must undertake measures aimed at fighting discrimination
and the disadvantaged positions these individuals find themselves in®®. In protecting the right
to work, states must thus foresee in measures that provide equal access to employment
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opportunities, through the means of positive measures, such as training, when necessitated®®.

Additionally they must be able to provide information with respect why certain groups
undergo unemployment more prevalently than others®®*. As will be portrayed and as has been
affirmed, Roma are deemed as being a disadvantaged group, subsequently entitling them to

such positive measures, insofar it is within a states’ capacity to do so®Z.

146. The second positive obligation bestows upon governments the qualitative obligation
with respect to the right to work, as enshrined in article 7 ICESCR®®, This aspect of the right
to work is with reference to the conditions in which work must be exercised and
guaranteed®. Given the exploitative nature of work in general, it is conceivable that output
and production could be maximized at the expense of the wellbeing of those employed®®.
Without a provision on the conditions at work, the right to work as enshrined in the ICESCR
as well as multiple international and regional treaties would be rendered void, as it would not
guarantee the adequate standard of life pursued by such human rights instruments®®. The
concerned obligation will result in state responsibility insofar it does not proclaim and
regulate safety requirements nor penalize violations of such safety standards within their
jurisdiction®®’. Moreover, the qualitative element equally entails the right to fair compensation
for the provided work, in order to assure sustenance and caretaking of ones’ self and
families®® again exemplifying the interdependency of socio-economic rights.

147. Conclusively the obligations arising under the right to work can be classified within
the general framework of human rights obligations, namely the obligations to respect, protect
and fulfill, the first being of a negative nature, and the latter two of a positive nature®®.
Within the context of the right to work, it must be noted that specific attention is paid to
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disadvantaged groups of individuals, resulting in the necessity of enhanced scrutiny when

assessing alleged violations thereof, as well as increased positive obligations on behalf of the

State in guaranteeing this right to such individuals®.

2. Application in Belgium

CONTEXTUALIZATION

148.  Access to work in Flanders, for Roma as well as other Central and Eastern European
migrants, is heavily reliant on the status they receive upon arrival in Belgium and
subsequently the region within which they choose to reside. Within this context it must be
noted that matters concerning migration, form an integral aspect of federal Belgian
legislation, and is codified within the Vreemdelingenwet of 1980, which has been repeatedly
modified in order to adhere to international and European obligations®*. As a result of
Belgian legislation, migrants whom reside on Belgian territory irregularly cannot be granted
access to the formal labor market’®. This entails that, generally, migrants amongst, which
Roma, will have to obtain a residence permit, (if not accorded automatically due to E.U.
regulations), in order to seek employment in Belgium®. It is questionable whether the
aforementioned rule however, is in accordance with article 6 ICESCR, as this is intended to
protect all those whom reside within the jurisdiction of a state party’®. Additionally the
accession of Central and Eastern European countries to the E.U. in 2004 and 2007 is of
particular relevance in this context, given the implications this has with respect to the status of
the concerned individuals in Belgium and subsequently their access to employment within the
various regions in Belgium, as a result of their migration’®. Due to this accession, citizens of
the concerned Central and Eastern European countries enjoy the freedom of movement, which
encompasses the right to seek employment in other E.U. countries’®.

149. Whereas the aforementioned stipulated rule is applied with respect to most E.U.
countries, Belgium has maintained transitional measures with respect to citizens arriving from
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Romania and Bulgaria®’. The latter imposes restrictions upon their access to the Belgian
labor market. Individuals as such, can either exercise independent work (i.e. self-
employment) or must perform jobs in bottleneck professions’®. Such restrictions have equally
been maintained with respect to migrants arriving from non-EU countries, and candidate
applicants for EU accession "®. These restrictions are not imposed upon other E.U.
countries . As many Roma migrating to Belgium originate from the aforementioned
countries upon which these restrictions are applicable, their access to the labor market is
consequently restricted as they are bound to adhere to the conditions set forth in the transition
measures’’. These measures dictate that for the bottleneck professions, such citizens must
generally obtain a B Permit, prior to arrival in Belgium, which entails that the concerned
individual has found a specific job, with a specific employer’*. With respect to independent
labor (a.k.a. self-employment), certain qualifications are often required, rendering the
opportunities for low-schooled Roma to exercise such profession near to impossible "*3.
Moreover, the latter has resulted paved the path for fraudulent behavior in order to qualify for
a profession as such, which consequently, when caught, can only result in a graver
deterioration of the life standard of the individual(s) involved™*. Without elaborating upon
the specificities, it can be concluded that such stipulations are incredibly burdensome for
Roma, as they generally are less qualified for a variety of jobs, which can be ascribed to,
amongst others, lower educational achievements, language barriers, and illiteracy*°. The lack
of access to the formal labor market consequently results, to a certain extent, in employment
within the informal sector and can give rise to increased petty crimes as a source of income *®.

ACCESS To EMPLOYMENT

150. As previously mentioned, Roma, originally arriving from states upon which the
transition measures have been imparted, can enjoy employment in Belgium and specifically
Flanders, through the means of being independently self-employed or via contractual
agreements with employers prior to their arrival in Belgium. Independent employment
however, poses a variety of difficulties upon Roma individuals, as this will require certain
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qualifications for certain professions, that a majority of Roma do not posses’*’. Naturally this
will impede their ability to obtain a residence permit in Belgium. Those who do acquire a
residence permit however, based upon independent employment are more often than not,
confronted with limited financial income, resulting in deplorable living standards, and the
inability to fend for themselves’*®. Moreover, the social taxes accompanying self-employment
hardly render their socio-economic conditions more appealable’®. Not inconceivably, this
paves the path, again, towards employment within the informal labor market, and potentially
petty crime.

151. As a second option, Roma originating from the aforementioned nations that undergo
the transition measures imposed by Belgium, can gain access to the labor market via the
means of contractual agreements with Belgian employers prior to their arrival’?’. In order to
obtain residence permits in Belgium via this channel however, a dual condition is imposed —
namely citizens seeking employment must obtain a B Permit, which allows for employment
within bottleneck professions, and secondly the employer is required to equally get a second
permit on his behalf’*. Moreover, the conditions stipulated in acquiring a B Permit, entail
that the concerned individual can only seek employment with one single employer and for one
specific profession, and that for the time span of 12 months’?. In addition to the fact that the
availability and types of bottleneck professions are limited, the administrative procedure that
must be completed renders access to employment in Belgium extremely difficult. The
encountered difficulties are solely enhanced with respect to Roma, as they generally have had
limited schooling and oftentimes lack professional or academic experience?*. Moreover, the
stigmatization of Roma in conjunction with the administrative hurdles, eliminate incentives
for Belgium employers in hiring individuals from the aforementioned countries’®. Again,
given the universal applicability of the right to work as enshrined in article 6 ICESCR, it is
doubtful whether Belgian immigration law, an aspect of its state sovereignty, and its
inextricable relationship with employment matters, is in compliance thereof’?>.
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152. For Roma arriving from states upon which these transition measures have been
imposed, whom have successfully completed the administrative and procedural requirements
for residence status and access to employment, the access to employment and the conditions
to which they are subjected, do not necessarily comply with the obligations enshrined in
articles 6 and 7 ICESC'?. The latter being particularly pertinent with respect to Roma, given
the vulnerability status the Committee on Economic, Social and Cultural rights has ascribed to
this minority, and the necessity for enhanced positive measures to ameliorate the socio-
economic conditions they face . Again difficulties pertaining to limited schooling,
communication, and lack of experience hinder their capacity to seek employment in a variety
of professions '?®. Moreover, irrespective of anti-discrimination legislation applicable in
Belgium, de facto and direct discrimination does still prevail with respect to Roma seeking
employment’®. In protecting the right to work, as part of the positive obligation incumbent
upon member states, Belgium would need to take targeted measures aimed at eradicating this
form of discrimination, specifically with respect to Roma in order to be in compliance with
the obligations arising from articles 6 and 7 ICESCR. Moreover, in facilitating the right to
work to those whom are entitled thereto as a result of their residence status, the State is
obliged to undertake measures to foresee in vocational training when necessitated, the
dissemination of relevant information to those seeking employment and the gathering of
information in order to ascertain the causality of unemployment within distinct vulnerable
groups, as part of their core and immediate obligations’®°. However, field research indicates
that initiatives as such, insofar they are applied, oftentimes fall short of these principles’.
The lack of a targeted approach with respect to vulnerable categories such as Roma, is
exemplified by the lack of adequate training trajectories that are experienced as being
insufficient as a basis for further employment. Moreover, the vacuum with respect to relevant
data on employment matters concerning Roma, equally entails that Belgium is not complying
with their obligations arising under articles 6 and 7 ICESCR, as further substantiated by
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paragraph 14 of the Concluding Observation for Belgium by the Committee on Economic,
Social and Cultural Rights’.

3. Application in Romania

CONTEXTUALIZATION

153. The catalyst for vast Roma unemployment in contemporary Romania, as has been
repeatedly mentioned, was marked by the fall of Communism and the transition of Romania’s
Communist regime to a free market structure®*. Whilst Roma had been employed as
unskilled or semi-skilled actors in the formal labor market during Communism, their overall
lack of (academic) qualifications proved to be a crucial determinant in the subsequent
unemployment of Roma in Romania’*. However, the aforementioned is far too simplified to
conclude the causality of Roma unemployment. As a result of lacking targeted initiatives
aimed at curbing this unemployment, persistent lack of schooling, and lack of job
qualifications and experience, the lack of Roma access to the formal labor market has
persisted up until today’®. Generally, unemployment rates for Roma are staggering as shown
by a study undertaken in 1992 - 79%, do not have a profession, whilst the percentile for
female Roma unemployment is even higher (88.8%)"*°. Moreover, it has been ascertained that
unemployment of Roma in Romania has amounted to 51.2 %, again with higher
unemployment rates for Romani women”’. However, a recent study has shown that the
unemployment, which was prevalent in 1992, has improved substantially (although this
should not be overestimated’®®), especially within Romania’®®. Unfortunately the disparity
between male as opposed to female Roma employment does remain "*°. The causal
determinants for the unemployment amongst Roma in Romania, is to be ascribed to a variety
of factors and cannot solely be reduced to lacking skills on behalf of Roma’*!. Conceivably
the lack of educational and vocational training does place constraints on the ability of Roma
to enter the formal labor market, however spatial segregation (see supra 129) as a result of
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public policy in conjunction with the receiving of social benefits, the informal labor market
and widespread discrimination enhance the problematic nature of the discrepancies between

Roma and non-Roma employment’*,

154. Notwithstanding Romanian initiatives aimed at ameliorating the conditions of Roma,
the effect thereof on the access of Roma to the formal labor market not been sufficient’**. The
supervisory actor with respect to the assessment of (un-) employment is the Ministry of Labor
and Social Policy, which is aided by the National Employment Agency bearing the
responsibility of implementing labor policies’**. The latter is the most prominent actor in
ameliorating situations of unemployment and seeking manners in which to address the
issue’*®. Whilst initiatives such as the National Employment Strategy, the JIM Action Plan,
the Decade Action Plan, the Employment Caravan for the Roma, and the National Plan for
Social Inclusion have resulted in meager successes, they lack coherency and
interdependence’®. The principles enshrined in the Strategy of the Government of Romania
for Improving the Condition of the Roma are minimally reflected in the aforementioned
initiatives, illustrating the lack of a targeted approach within the employment sphere in
protecting Roma’*’. On the other hand, the National Agency for Employment has undertaken,
in conjunction with various NGO’s, a variety of complex initiatives in order to stimulate
employment participation’*. Within this context it suffices to note the Regional Profession
Training Centers for Adults, which disseminate training, information, counseling and
establish orientation services’*®. Moreover, funding has been granted to initiatives, which aim
at incentivizing re-employment *°. Notwithstanding the laudable initiatives however, the
unemployment rate of Roma, especially Roma women, remains disturbingly high when
compared to the unemployment rates of non-Roma, rendering it questionable as to whether

the State is undertaking measures to curb unemployment to the maximum of their capacity .
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CAUSES UNDERLYING ROMA UNEMPLOYMENT

155. As aforementioned, a variety of factors contribute to the persistent unemployment of
Roma, some of which can be attributed to Roma themselves, and some of which can be
attributed to employers °? . Discouraging professional and future perspectives, low
remuneration for exercised employment, and high turnover rates for low- skilled jobs, render
Roma discouraged with respect to working in the formal labor market, resulting in a lack of
labor participation’. This notion is further fortified by the fact that, a majority of Roma have
been confronted with substandard schooling, a high rate of illiteracy prevails amongst them,
and they generally are lacking in professional skills”*. Additionally, the traditional skills
inherent to Roma culture in Romania are no longer regarded as being profitable, and
consequently do not grant relief to the employment strain Roma undergo”>. Lastly, Roma
whom fall outside of the formal active labor market obtain income through a combination of
social benefits in conjunction with income from the informal labor market, and may in some
instances, again, give rise to petty crime’°. Obstacles hindering Roma employment on the
side of the employer is oftentimes linked with the lacking need for low-skilled workers™’.
Additionally, spatial segregation results in higher commuting costs for Roma as opposed to
non-Roma, whom are not necessarily spatially segregated. Lastly, it is uncontested that de
facto discrimination by potential employers towards Roma, notwithstanding anti-
discrimination legislation in Romania, is still very dominant in the formal labor market .
Whilst the legislative framework is in place to combat such discrimination, aided by the work
of the Consultative Committee on Equal Opportunities for Men and Women and for
Vulnerable Groups on the Labor Market, complaints thereof are limited *°. In assessing
Romania’s responsibilities under articles 6 and 7 ICESCR, it is uncontested it has undertaken
initiatives to comply with its positive obligation to guarantee access to the labor market, by
establishing services that can indeed disseminate pertinent information. With respect to this
same obligation, Romania, via the means of its National Employment Agency has managed to
address unemployment of those in less favorable positions by establishing services aimed at
providing training and information with respect to potential professions. However, as
previously mentioned, it remains doubtful as to whether Romania is undertaking steps to the
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maximum of its resources in guaranteeing Roma access to the formal labor market, given that
there is a blatant lack of coherency and coordination between various interlinked policies, and

the lack of a an enforceable targeted approach with respect to Roma specifically"®°.

DISCRIMINATION REGARDING EMPLOYMENT

156. A far more worrying aspect of employment with respect to Roma in Romania
concerns the direct de facto discrimination they frequently encounter, both with respect to
access to the formal labor market as well as the conditions within which they perform formal
employment’®. Especially when searching for employment, discrimination is notorious with
respect to Roma, as exemplified by uncontested total-exclusion policies by certain companies
with respect to Roma’®. Oftentimes, such discrimination is depicted by both employers and
labor offices that explicitly refuse employment to Roma on account of their ethnicity, whereas
sometimes it is experienced as such by Roma themselves’®. Rather than contesting such
discriminatory practices by employers, labor offices compound the issue by acting in
accordance with discriminatory behavior by employers, and this for a variety of reasons’®.
Labor offices, which form an integral aspect of the search for employment of Roma, ascribe
such mentality to a variety of reasons ranging from their lack of influence as to whom a
potential employer will see fit for the job, as well as the notion that it would not be beneficial
to contest Roma exclusion as this will give rise to Roma being positioned in jobs where they
will continue to face discrimination’®. Irrespective of the reasoning behind the discriminatory
actions however, such attitudes stand in stark contradiction with the principles enshrined in
article 6 ICESCR, which prescribes equal access to employment’®®. Given the vulnerability of
Roma, factual inequalities need be addressed through the means of positive measures in order
to correct these differences’®’. By not enforcing, through the means of facilitative and positive
measures, Romania falls short of its obligations under article 6 ICESCR.

157. Additionally, discrimination is equally documented with respect to the conditions of
work Roma are subjected to, of which remuneration is a vital component "®®. Whilst
discrimination in the workplace is notably lower when compared to discrimination in access
to employment, it is uncontested that receiving less favorable employment than non-Roma
colleagues solely on account of ethnicity is not in accordance with the stipulations of articles
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6 and 7 ICESCR. However, as previously mentioned, complaints with respect to the
conditions and remuneration are seldom and scarce, as this could jeopardize the employment
status of Roma in such situations’®. Irrespective of the instance where discrimination takes
place however, it is an aspect of state responsibility under the right to work, to foresee in the
enforceability of anti-discrimination legislation’”®. The lack of enforceability thereof, further
burdens the plight of Roma in Romania and needs to be assessed as a primary step in
ameliorating conditions for Roma, not only in the employment sphere, but equally so with
respect to their standard of life.
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PART 4. COMPARATIVE ANALYSIS

l. General Observations

158. As has been ascertained, conditions concerning Roma rights in Flanders and Romania
vary greatly to a certain extent, yet at the same time illustrate deplorable similarities. Whereas
Roma in Romania generally are considered as being Romanian citizens and are thus entitled
to a variety of state implemented initiatives, such as access to amongst others, social security
and financial aid, the situation is slightly different in Belgium, and Flanders specifically (see
supra 63 and 67). For Roma in Flanders, amongst others, their cultural and socio-economic
situation is entirely dependent on the status they have attained while in Belgian jurisdiction’"*.
Whilst irregular migrants, amongst which Roma, presumably enjoy certain basic rights,
notwithstanding their irregular status, these rights have been rendered void. When
government officials of any sort (with the one exception concerning educational facilities —
see supra 96) become aware of the irregular status of migrants they are confronted with, they
are bound by the obligation to notify officials whom are competent for such matters (see
supra 86). As a result of this notification, irregular migrants face potential criminal
proceedings and subsequent expulsion back to their country of origin’’?. Consequently this
entails, that the basic rights conferred upon them cannot be enforced in case of (alleged)
violations (given the risk of expulsion), thus rendering the substantive provisions of those
rights void of meaning. Moreover, it has equally been established that these individuals,
amongst which Roma, generally give preference to (irregular) residence in Belgium,
irrespective of whether their basic rights are being violated, due to the fact that the conditions
in their respective countries of origin are equally or far more deplorable than the conditions to
which they are confronted in Belgium’”. The latter entails, that these individuals do not
attempt to judicially see their basic rights enforced. Due to the fact that Roma in Romania
generally do have legal residence and subsequently citizenship, the barriers to judicial

recourse are less limited, allowing for a greater potential to judicially enforce their rights’’*.

771 Touquet, Heleen en Johan Wets. ,,Context, drijfveren en Opportuniteiten van Midden- en Oost-Europese
immigratie: Een exploratief onderzoek met focus op Roma.” Onderzoeksinstituut voor Arbeid en
Samenleving, 2013. 23 - 28.

772 Kruispunt Migratie-Integratie: Expertisecentrum voor Vlaanderen-Brussel. Vreemdelingenrecht.be. 11
April 2013. 23 April 2013 http://www.kruispuntmi.be/vreemdelingenrecht/wegwijs.aspx?id=278.

773 Wauters, Joris, Noel Clycq en Christiane Timmerman. Aspiraties en sociale mobiliteit bij Roma - De
visies van beleidsmakers, middenveldorganizaties, schoolactoren en Roma zelf. Steunpunt Inburgering en
Integratie. Antwerpen: Steunpunt Inburgering en Integratie, 2012. 86.

774 European Parliament. ,Measures to Promote the Situation of Roma EU Citizens in the European Union.”
Directorate-General for Internal Policies, 2011. 62; Romani CRISS. ,Shadow Report for the Committee on
the Elimination of Racial Discrimination On the Occassion of Report of Romania .” Bucharest: Romani
CRISS, 27 July 2010. 10.

99


http://www.kruispuntmi.be/vreemdelingenrecht/wegwijs.aspx?id=278

The latter is substantiated by the expanding case law concerning Romanian Roma both in
domestic as well as regional and international case law’".

159. Although the status of individuals in Flanders and Romania is crucial in paving the
path to judicial recourse in cases of violations, this is not the sole determinant explanatory for
why Roma are continuously subjected to a wide array of human rights violations in both
Belgium as well as Romania. A commonality between Roma in Flanders and Roma in
Romania, which can be attributed to a variety of reasons, concerns their lack of awareness of
the legally enforceable rights they are entitled to (see for example supra 99 and 155). This
complexity and the lengthiness of judicial procedures equally results in a lack of knowledge
concerning the litigation trajectories they can undergo in order to ascertain those legally
enforceable rights. Moreover, their general distrust of governmental branches further impedes
their ability to seek judicial redress for the wrongs they have been confronted with (see supra
39). Within this context civil society is of primordial importance, as they can disseminate
information with respect to litigation procedures, and aid Roma in their quest for justice.
However, focus thereto is far more centralized in Central and Eastern European countries
such as Romania, as opposed to Flanders, where a vacuum persists between the work
undertaken by civil society and judicial recourse . Organizations active in litigation
undertakings with respect to Roma, such as the ERRC, tend to limit their laudable activities to
the respective countries of origin of Roma, which inadvertently disproportionally
disadvantages Roma residing in Flanders’’’. Whilst it is uncontested that migration policies,
such as in Belgium, are an aspect of state sovereignty, this cannot be invoked as justifying
non-compliance with respect to universal rights granted to individuals, irrespective of their
status.

Il Analysis of the Right to Education

160. Truancy, segregation, and placement in remedial schools are persistent concerns with
respect to Roma in both Belgium as well as Romania. The underlying causes thereof, render
all-encompassing solutions and measures to remedy these concerns difficult, given that it
requires substantial efforts from all actors concerned (see supra 104). Nevertheless, both
Belgium and Romania fall short in adhering in the right to education enshrined in article 2 of
the First Protocol ECHR. Whilst the positive obligations encompassed in the provision itself
are vague, the ECtHR, in its case law, has provided a sufficient basis in order to deduct the
scope of these positive obligations. As affirmed by the very recent judgment of the ECtHR in
its Lavida and others v. Greece case, it cannot go unnoticed that the consistent Roma
segregation techniques in the field of education undergone by a variety of European states
enhance these positive obligations incumbent upon states, obliging them to correct these
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discriminatory practices’’®. Moreover, not taking positive measures aimed at eliminating and
correcting the discriminatory and unequal treatment of Roma individuals regarding education,
can equally give rise to violations of both the right to education (article 2 First Protocol
ECtHR) as well as the prohibition of discrimination (article 14 ECHR)'".

161. Applying the foregoing to the situation of Roma in Flanders, Belgium and Romania, it
would appear that both states have taken facilitative steps in guaranteeing the right to
education for Roma — whether these steps are adequate and/or sufficient, remains doubtful. In
addressing truancy in both states, it is irrefutable that a vast array of measures need be taken
in order to eradicate this concern. This is in part due to the variety of causes underlying
truancy, such as the financial distress, which impedes regular school attendance, cultural
differences, spatial segregation and communication difficulties. Truancy is, to a certain
extent, attributable to the non-fulfillment of other basic rights, rendering regular school
attendance more difficult. Conclusively, if and when addressing absenteeism, a
comprehensive interdependent approach is necessitated, entailing that the latter can only be
ameliorated in a progressive manner. However, this does not negate the obligation for both
Belgium and Romania to undertake facilitative measures in order to enhance the fulfiliment of
the right to education towards their respective Roma populations. Moreover, discriminatory
treatment with respect to enrollment in educational facilities requires an immediate response,
if respective anti-discrimination provisions are to be effectuated towards Roma in both
Belgium and Romania. Insofar the aforementioned discriminatory treatment is condoned
progress for Roma will be slow if not non-existent. Both within Flanders and Romania
commendable efforts have been made in order to incite regular school attendance, ranging
from social workers both within the educational circuit as well as those whom make regular
house visits, NGO’s aimed at disseminating information regarding the necessity of schooling
as well as undertaking measures to address the totality of their concerns in order to further
incentivize education (see supra 104 and 111). However, in Flanders, a targeted approach is
lacking with respect to Roma, as they opt for a more general inclusive educational policy,
which addresses truancy with respect to a broader range of individuals, beyond the Roma
communities themselves. The sole initiative aimed at addressing truancy with respect to
Roma concerns the Roma Certificates ®°, which entails that by means of Roma self-
identification, a school will be granted increased funding in order to facilitate measures to
encourage Roma school-participation "®**. This as opposed to Romania, where targeted
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approaches towards Roma prevail. Given the discrepancies between Roma communities in
both countries however, a different approach may be deemed necessary, as Roma in Belgium
are generally, by definition migrants, as opposed to Roma in Romania whom constitute a
national minority. Irrespective of the focus placed by these approaches and measures
however, the State initiated measures to resolve the concerns with respect to Roma are
limited. The initiatives taken are primarily attributable to civil society actors, often resulting
in lacking coherency and cooperation in addressing truancy for Roma in both Belgium and
Romania.

162. In accordance with ample case law by the ECtHR, eradicating discrimination equally
implies that segregation practices need be curtailed and halted. Segregation, which can take
on one of three forms, is undeniably a significant issue in Romania, and has been equally
documented in Belgium concerning Roma. However, whereas in Romania all three forms of
segregation (see supra 106) have been distinguished, Flanders has only been confronted with
two forms of segregation, namely the (mis-) diagnosis of Roma children and their subsequent
placement in remedial schools, as well as the aforementioned concentration schools "%,
Undeniably, states in complying with their obligations arising under article 14 ECtHR, and
article 2 of the First Protocol ECHR, and specifically so with respect to their respective Roma
communities are bound to take active measures to halt such practices. Interestingly though, a
distinction must be made with respect to the forms of segregation that are found in both
Romania as well as Flanders. Commencing with the misdiagnosis of Roma children and their
subsequent placement in remedial schools, much is to be said with respect to the detrimental
effects this may have on the academic capacities and the growth thereof on the concerned
individuals. Placing children whom are characterized by an academic deficit together with
children whom require enhanced attention due to amongst others, mental disabilities,
naturally will inhibit and constrain the growth potential these misdiagnosed children may
have. Figures indicate that the prevalence of (abusive) misdiagnosis of Roma children to this
extent is far more alarming than children in Flanders. However, again it must be reiterated
that in part this can be ascribed to the fact that Roma, notwithstanding (irregular) school
attendance may be part of a family residing irregularly in Belgium, entailing that exact figures
do not exist. Interestingly though, both in Flanders and Romania, insofar research has been
conducted in this field, Roma families generally did and do not contest placement of their
children in remedial schools — on the contrary’®. Placement in remedial schools, in both
Romania as well as Flanders, entails that the students receive enhanced care, as exemplified
by the extended school days, are provided lunches and receive more funding (whether

cause may be, the additional funding will not be made available, entailing that they remain in a
disproportionally disadvantageous position as opposed to those whom do self-identify themselves as
being Roma.
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individual or via the school) to foresee in the needs of those children. The latter exemplifies,
yet again, the interdependency of certain socio-economic rights with the right to education,
and depicts the necessity to address the entirety of the problem rather than just attempting to
ameliorate school attendance. If the socio-economic determinants were eliminated within this
framework, it is uncontested that placement of Roma children, in special remedial schools, is
detrimental for the concerned in the foreseeable future. The ECtHR has been consistent in this
regard, and governments condoning such actions, such as Romania, and possibly to a lesser
extent Belgium®* will be held accountable for non-compliance with article 2 of the First
Protocol in conjunction with article 14 ECHR.

163. The second form of segregation found in both Romania as well as Flanders, concerns
the segregation of Roma in different schools as opposed to the schools attended by non-Roma
students. Again, case law by the ECtHR has consistently stipulated that this renders a state in
non-compliance with the aforementioned obligations. However, in the concerned cases the
segregation generally entailed a disadvantaged position for Roma due to structural
deficiencies within their “own” respective schools, high staff turnover rates and lacking basic
necessities — the quality of education was perceived as being lower than that of non-Roma
schools (see supra 106). This as opposed to the example of Ghent, in Flanders, where schools
as such have spontaneously arisen’®®. The aforementioned concentration schools entail that
the majority of the students is of a foreign or immigrant background, as opposed to the social
mix schools are aiming to attain®®. In contrast to the aforementioned case law and as
documented by field research however, this does not necessarily concern schools deemed as
being of a lower standard or quality’®’. Moreover, the threshold for foreign parents to send
their children to school on a regular basis decreases given that they more frequently encounter
children and families in comparable situations’. It remains questionable as to whether such
segregation, when the quality of education hasn’t been compromised would equally amount to
a violation of the right to education under the ECHR. Naturally however, segregation
practices, whether intentional or not, are to be avoided insofar possible, given that measures
as such can quickly pave the path for increased stigmatization and discrimination. Increased
efforts are necessitated both in Belgium as well as Romania in order to integrate, which
should not be equated with assimilation, Roma into mainstream society — logically this
requires efforts from all parties concerned. Investigating the dispersed and scattered measures
that have proven to be fruitful such as the voluntary concentration schools in Ghent, as well

as the initiatives undertaken by NGO’s in Romania will further facilitate this integration.
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. Analysis of the Right to Housing

164. Whether it be in Romania or Flanders, the foregoing has demonstrated that Roma are
continuously subjected to substandard housing conditions, uncertainty of tenure with the
accompanying fear of eviction, and discriminatory practices on the private housing market, by
amongst others, unscrupulous landlords. When recalling the obligations arising from article
11.1 ICESCR and its subsequent General Comment 4 and 7, it is clear that this encompasses
both a negative obligation and a positive obligation. First, concerning the negative obligation,
states cannot unduly interfere in the right to housing with respect to individuals under its
jurisdiction. This is particularly so with respect to forced eviction. If and when eviction is
nevertheless necessitated, state parties to the ICESCR are bound to adhere to numerous
procedural guarantees in order to minimize the detrimental effect this will have on the
evictees.

165. Precisely with respect to these guarantees, both Belgium and Romania have fallen
short in their respective adherence thereto. Regarding Flanders, Roma have the right to
housing irrespective of their status, entailing that they can access the free housing market but
insofar they are irregular migrants, cannot be accommodated with social housing. However,
as aforementioned in cases of violations of the right to housing, irregular migrants, amongst
which Roma, can hardly see these violations remedied, due to the risk of criminal proceedings
and the subsequent risk of expulsion back to their country of origin (see supra 158 — 159).
However, it is precisely these individuals whom are, more frequently than not, confronted
with violations of the right to housing. Especially in instances of squatting, in which the
housing conditions are often substandard, eviction has been a common consequence. Whilst
government officials and law enforcers in Flanders tend to abide by the procedural guarantees
prior to the eviction, the guarantees pertaining to the consequences of the eviction are often
forgotten’®. In other words, while the concerned Roma families are given adequate notice of
their eviction order in compliance with article 11.1 ICESCR, the obligation to aid in the
search and provide alternative adequate housing is easily ignored. Romania on the other hand,
in cases of eviction, fails to comply with the stipulated procedural safeguards in another
manner. Namely, more often than not, evictees are not properly warned in advance with
respect to the eviction order, and when alternative housing is foreseen, it can hardly be
qualified as being adequate in accordance with article 11.1 ICESCR. With little to no time to
prepare for the eviction, Roma are frequently relocated to areas that pose safety hazards,
health hazards, and are not at all equipped to house them’®. Whereas finding alternative
housing may be hindered due to a variety of factors such as a structural deficiency of housing,
this does not negate the obligations both Belgium as well as Romania have under the right to
housing enshrined in article 11.1 ICESCR. Field research substantiates however, that in both
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cases, concerning Roma, they have regrettably fallen short in abiding by the procedural
guarantees promulgated in cases of eviction.

166. Concerning unscrupulous landlords and substandard housing conditions in the private
housing market in both Romania as well as Belgium, the aforementioned examples are self-
explanatory. Naturally a safe, habitable environment cannot be equated with informal
settlements lacking water, electricity in gas, nor with establishments equally lacking these
facilities and posing safety hazards as exemplified by the foregoing example where an entire
floor gave way. Extremely alarming however, is the notion that Roma in Flanders cannot
contest such violations, insofar they have not been accorded legal residency in Belgium. Thus
again, whilst they have been accorded the right to housing, they have no means of enforcing
this right as this would only lead to forced eviction, criminal proceedings, and subsequently
expulsion to their country of origin. Conclusively this entails that the entirety of the right to
housing for Roma in such situations is rendered void of meaning. Whilst merely
implementing legislative provisions, which prohibit and make landlords who engage in such
abhorrent behavior, is a prerequisite in guaranteeing the effective enjoyment of article 11.1
ICESCR, it does not suffice. Acknowledging that both in Belgium and Romania it is near
impossible to actively find unscrupulous landlords without being instigated by complaints,
enforcing the right to housing through judicial recourse is primordial in effectively
guaranteeing this right. By maintaining these contradictory provisions with respect to
migration and the basic rights conferred upon irregular migrants, Belgium is discriminately
disadvantaging both Roma, and irregular migrants in general, and furthermore rendering
article 11.1 ICESCR futile for the concerned individuals.

IV.  Analysis of the Right to Work

167. Although the right to work as enshrined in articles 6, 7, and 8 ICESCR can be deemed
universally applicable to every individual within a states’ jurisdiction’", Belgium has opted to
confine the right to work to those individuals whom reside in Belgium legally. As an aspect of
state sovereignty, it is uncontested that Belgium does indeed have the right to regulate the
influx of migrants and the manner in which it chooses to address these influxes. However, by
bestowing certain basic rights upon irregular migrants, thus substantiating the tolerance policy
it promulgates with respect to irregular migrants, Belgium solely enhances the predicament
irregular migrants, amongst which Roma, face, by prohibiting them from accessing the formal
labor market. Given the determinants that instigated their migration, such as amongst others,
discrimination, ethnically motivated violence and possibly a far less adequate standard of
living, it is not inconceivable, that these individuals are willing to seek employment in the
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informal labor market and possibly venture into petty crime as a source of income’®?. The
latter is precisely one of the obligations, irrespective of its progressive nature, that is
incumbent upon member states to the ICESCR under articles 6, 7, and 8. The ultimate goal is
to ensure the diminishing and eradication of the informal labor market, as this places
individuals in a far more precarious condition and subjects those individuals to greater risks of
exploitation, further increasing the deplorable conditions in which they find themselves. By
allowing this tolerance policy yet denying the right to work, Belgium continuously feeds the
demand for this informal labor market, in stark contradiction with the right to work under the
ICESCR.

168. The aforementioned is naturally not as prevalent in Romania as it is in Belgium, given
that Roma constitute a national minority and thus are not subjected to migratory legislation.
However, a significant barrier in guaranteeing access to employment in Romania, remains the
discriminatory policies companies maintain with respect to accepting Roma as employees’*,
Again, while legislative efforts are commendable in an attempt to eradicate such
discrimination, enhanced positive measures are necessitated’**. Much of the discrimination
with respect to Roma regarding employment is attributable to the stigma and entrenched Anti-
Gypsyism prevailing in contemporary Romania. Insofar public officials, both formally and
informally, do not contest these stigmas, societal perception of Roma as such, is bound to
persist. Notwithstanding the efforts made in the field of employment, as exemplified by the 8
regional offices’®®, which disseminate information, and provide vocational training, the vast
unemployment of Roma is nevertheless substandard, and requires immediate attention, and
enhanced positive action on behalf of the Romanian government. Employment is instrumental
and influential with respect to all other aspects concerning the quality of life Roma
experience, and is pivotal in addressing a wide array of socio-economic conditions, which up
until today remain sub-standard for Roma in Romania.
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PART 5. CONCLUSION

169. It is irrefutable that Roma constitute one of Europe’s largest and most
disadvantaged minorities. Notwithstanding the adoption and promulgation of a vast
amount of instruments across Europe and by the international community aimed at
combatting discriminatory practices and stigmatization, Roma nonetheless continue to
be victims thereof. Discriminatory political discourse, racially motivated violence
instigated by, both non- Roma individuals, and law enforcers, extreme poverty, and
discrimination with respect to education, employment, and housing, are all conditions
that Roma have been confronted with. Not surprisingly this has forged a path for Roma,
which has led them to be on the outskirts of society across Europe and not seldom this
equally has paved the path to crime as alternative means for survival. This dysfunctional
dialogue remains adamant between the European Roma community and Europe’s
majority populations, irrespective of the initiatives undergone.

170. In addressing the rights of Roma in contemporary Europe, and more specifically
Belgium and Romania, three fields of law are of interest, namely human rights
legislation in general, minority legislation, and PIL. Although all three fields are of
particular pertinence towards Roma, the general human rights framework provides the
necessitated basis upon which to assess Roma rights in its current state, given that the
rights therein enshrined, are precisely those rights which are frequently violated with
respect to Roma. Minority legislation and PIL, within the contextual framework herein
provided, can be seen as manners in order to enhance adherence to human rights of
Roma. Namely, minority legislation, as shown by vast case law by the ECtHR, has
resulted in enhanced scrutiny when addressing human rights of minorities, entailing
that the standards required in order to be in compliance with those concerned rights,
need be assessed more stringently. In addition, PIL has evolved as a handy tool in
ascertaining and enforcing human rights of minorities, such as exemplified by the
technique of strategic litigation. Through the usage, by civil society, of such techniques,
violations of human rights against Roma have been contested and successfully remedied
underscoring the need thereof for Roma.

171. Categorizing Roma as a minority group is not an easy task, given the very distinct
heterogeneity, which defines them, as shown by their various cultural characteristics,
their divergent religious belief, the inconsistent usage of their common language Romani
Cib, as well as their nationalities. The sole elements that can be deemed as unifying
determinants for Roma as a minority group, concerns their ancestry in parts of India
preceding the 11t century, as well as their common historical subjection to oppression
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and discrimination - the latter a commonality which has persisted in contemporary
Europe, as illustrated by the analysis of discriminatory practices and human rights
violations concerning Roma in both Belgium and Romania.

172. Certain particularities about both countries respectively, have rendered the
adherence to the right to education in conjunction with other socio-economic human
rights, largely substandard. Concerning Belgium this is primarily attributable to the
federal immigration legislation, which has rendered certain basic rights Roma are
entitled to irrespective of their status, void of meaning. This as opposed to Romania,
where the difficulties are largely the result of historical events, and more specifically the
transition from a Communist regime to a free market structure, which marked a severe
deterioration for the socio-economic realities of Romanian Roma. Compounding these
issues in both Belgium as well as Romania, is the lack of persistent political will to
ameliorate the plight of their Roma, illustrative of how Anti-Gypsyism is entrenched both
in society as well as the political and governmental arena. Human rights provisions
protecting the right to education, employment and housing, nor litigation techniques can
provide the solace much needed concerning Roma, insofar societal stigmatization is not
curtailed, of which the latter requires above all, a strong and clear message by political
leaders within their respective jurisdictions, condemning discriminatory treatment of
Roma. Without this, mainstream society may continue to regard their discriminatory
treatment of Roma as being legitimized and consequently persevere therein, further
aggravating the already existent dysfunctional interaction.

173. Conclusively, irrespective of whether the foregoing human rights violations could
or couldn’t be proven before judicial complaint mechanisms, the conditions Roma are
confronted with in Europe stand in stark contradiction with the core and essence of the
conceptual human rights framework established in the aftermath of the WWII atrocities.
It is inconceivable, that notwithstanding the shared horrific European history, which to a
certain extent depicts Europe, analogous tendencies are yet again arising with respect to
Roma. By not acknowledging the vicious cycle of their socio-economic realities, and
remaining negligent in protecting the universally promulgated rights they are entitled
to, mainstream society has failed and continues to fail Roma across Europe
tremendously. In contributing to such discriminatory practices, mainstream society
treads against the quintessential safeguards implemented to ensure the wellbeing of
every individual, irrespective of status, or origin, negating precisely those universal
rights equally conferred upon Roma, which are freely enjoyed by others.
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ANNEX

TARGET THE PROBLEM, NOT THE PEOPLE

Interview with Elias Hemelsoet — 27" of May, 2013

CONTEXTUALIZATION

Elias Hemelsoet, affiliated to the University of Ghent and an assistant in its Department
of Social Welfare Studies, is currently conducting and finishing research with respect to
his doctoral thesis “A critical appraisal of policies and practices focusing upon the right to
education: the case of the Roma in Ghent”. As a result of research concerning the scope of
his work, as well as his involvement in VZW De Tinten and Opre Roma, Elias has gained
invaluable insights with respect to Roma residing in Ghent specifically, and Flanders

generally, and the socio-economic conditions they are subjected to.

INTERVIEW QUESTIONS

Regarding Discrimination

1. What are, in your opinion the main areas of concern for Roma residing in

Flanders?

“Everything related to poverty are main concerns of Roma - ranging from housing,
education to employment. In addition to that discrimination is highly prevalent.
Education in this regard is of particular relevance given that this forms the basis for
achieving any pertinent change for Roma. Addressing these is going to be quintessential

in addressing the plight of Roma in Flanders.”



2. Given your field research, what are your thoughts on open and direct
discrimination regarding Roma in Flanders? Insofar discriminatory treatment is

prevalent towards Roma, in what spheres of everyday life does it affect Roma?

“The main area of concern with respect to discrimination is migration legislation in
Belgium. There is a flagrant lack of coherency and cooperation with respect to migration
matters and other basic rights that Roma enjoy. This is illustrated by the governmental
authorities, which illegally distribute information regarding Roma to other

governmental agencies, subsequently not respecting such basic rights.”

“Particularly with respect to housing, discrimination is apparent. Many housing
establishments are uninhabitable. Although the legal framework, namely the Flemish
housing code, has been adopted, the enforceability thereof is lacking. Consequently this
has drastic consequences on Roma in Ghent for example. Ghent has a serious structural
housing problem - social housing is insufficient, and many buildings on the private
housing market are substandard and no longer comply with the legal framework and
standards set therein. Naturally, given their precarious conditions, Roma reside the
worst possible conditions. However, it is hard to prove direct discriminatory practices
towards Roma, given that these structural issues form a problem for vulnerable

individuals in general”.

“A particular point of concern is the fact that Roma oftentimes cannot or will not protest
to these substandard housing conditions. This is frequently linked with their precarious
legal status. Belgium namely has tolerance policy with respect to irregular migrants -
irregular migrants are allowed to be here, and expulsion is not very frequent. Expulsions
happen rarely, and mostly take place with respect to people who arrived here recently
and/or have criminal records. As a result Belgium maintains contradictory policies -
whereas irregular migrants have certain basic rights such as education, urgent medical
care and housing, these cannot be enforced because of fear for federally established

criminal provision and the risk of expulsion.”



“For example, the mayor of Ghent oftentimes, in political discourse concerning Roma,
refers to 10 to 15 problematic Slovak Roma families in Ghent. By equating these families
with problematic circumstances in Ghent, the mayor is discriminating, and at the very
least stigmatizing Roma. Flanders addresses migration influxes with an inclusive policy,
aimed at addressing migration in general as opposed to solely Roma. However, by
consistently referring specifically to Roma within these policies, the stigmatization
towards Roma is solely increased, which in turn, legitimizes more discriminatory

behavior.”

3. What are your thoughts on discrimination with respect to law enforcers, such as

the police?

“Discrimination by police is very apparent with respect to squatting. Law in Belgium
does not prohibit squatting, and consequently, squatters can be registered in their
respective squats. In order to be registered, a police officer must come and check
whether you live there effectively, irrespective of whether you own or rent the property.
However, more often that not, police officers refuse to register Roma, and use faulty
arguments in order to do so. Such arguments can include, that too many people are
already registered within a certain property - however, this isn’t the task of the police.
As a result, people in similar situations are being treated differently. Although, Roma
will not file complaints, informally a lot of pressure is exerted in order to stop such
actions, as shown by the complaints given in ‘De Tinten’?¢’. It is unclear whether such

measures by police officers are the result of orders by higher officials though.”

4. Are certain Roma communities in Flanders less likely to be subjected to

discriminatory behavior?

“In Flanders, generally when talking about Roma there are little to no differences - they
all generally encounter the same obstacles. Naturally distinctions arise dependent on
their countries of origin. Depending on their nationality, certain Roma will receive a

legal status in Belgium more efficiently than others.”

796 ‘De Tinten’ is a non-governmental organization, aimed at providing help, nourishment, legal and social
guidance to individuals without appropriate legal documentation in Ghent.



Regarding Education

5. What have you concluded, are the main causes for truancy?

“The main causes are undeniably financial distress and social and cultural practices.
Social and cultural practices are very different between Roma and non-Roma. Many of
these people don’t have any school experience, and lack confidence towards social
institutions amongst which education facilities. Additionally, many parents never went
to school in their countries of origin, and as a result have no familiarity with the concept
of schooling, its structure and organization, not to mention the Belgian school system.
An example concerns compulsory education, which in Belgium is until approximately 18
years of age, whereas in the countries of origin compulsory education only lasts until 16

years of age.”

6. What are your thoughts, with respect the right to education which is in fact
compulsory even for those residing in Belgium irregularly, and the notion that
they cannot obtain work when here irregularly? School enrolment brings about
costs, can Roma families or more generally Central and Eastern European

migrants receive funding of some sort?

“Firstly, legal residence is a precondition for individual funding - Roma cannot receive
funding to cover the school expenses if they are here as irregular migrants. Interestingly,
in Belgium, the right to education is not solely a right - it is equally an obligation, as
dictated by federal law. Regionally, this federal matter is to be implemented, however,
by refusing the individual funding, as a regional measure, the essence of the right to
education is lost. The essence of the right and obligation is, amongst others, to ensure
access to education for everyone in Belgian jurisdiction - by denying that funding, aimed

at achieving this goal, to Roma who are here irregularly they are discriminating.”

7. With respect to guaranteeing access to school for young Roma, you speak of

concentration schools in Ghent, which aren’t necessarily detrimental in Belgium -



how would you relate such schools to the educational segregation practices in

Central and Eastern European countries?

“These concentration schools here in Belgium are focused more on the ameliorating
schooling of Roma (and other migrants). This segregation could potentially be seen as
advantageous in Belgium given that you have motivated teachers, the schools are very
accessible, and there is less to no fear of discrimination. These schools are not
problematic by definition - a lot comes down to economic capacity. Belgium has the
economic capacity to sustain such concentration schools, whereas Romania for example
has this to a lesser extent. It is not ideal however for the apparent reasons. Teachers
strive for social mix, however, they generally don’t believe positive measures should be

taken to achieve such a mix.”

“Concerning discrimination with respect to enrolment, supervisory institutions exist.
However, these institutions do not generally receive complaints, entailing that they have
to actively conduct field research thereto. More often than not, complaints will be given
informally - civil society helps in this regard. By threatening schools, which employ
discriminatory practices, with media coverage for example, the discrimination Roma

encounter is often negated.”

8. With respect to Ghent, you equally mention in your book that high percentages
of Roma students, end up in special, remedial classes - how is this reconcilable
with the standards the ECtHR has maintained in analogous situations? Are there,

or can the Flemish Government take initiatives to prevent this?

“Again this exemplifies the social and cultural gap between Roma and non-Roma.
Belgium isn’t prepared to deal with such migratory fluxes. It will take time in order to
properly address this issue. In order to avoid such placement though, it could be a good

idea to extend the length of preparatory classes?°7.”

797 In this context he refers to classes established to decrease the educational deficit migrant, and
consequently Roma children, may have. These classes can currently be taken for a maximum of two years.
However, two years of such classes has proven insufficient in combatting the educational deficit some of
these Roma have. In his book Elias refers to the inability of such children of mastering simple techniques,
such as holding a writing utensil. Naturally such deficits require enhanced and prolonged care in order to



9. In your book, you delineate certain initiatives that have been taken to
incentivize Roma children to attend school - interestingly you note that specific
all encompassing solutions are required, which require coherency and
cooperation between a variety of actors and various policy fields - how do you
reconcile that notion with the idea that Roma shouldn’t be targeted specifically,

given that this further enhances stigmatization?

“A simple answer suffices - target the problem, not the people.”

Housing

10. Flemish law prescribes that social housing is only accessible insofar the
individuals or families have valid residential permits, and access is conditioned
upon various other determinants, such as language requirements and a potential
integration training? How do Roma families respond to these conditions? Do they

make use of social housing or prefer the private housing market?

“Roma hardly know about these conditions and this is consequently not seen as an
option for them. The only stories they hear, is that there’s a lack of social housing, so
they do not regard this as an option. Those who do are confronted with waiting lists that
last for years, and more often than not, when a Roma family is at the top of the list to be
allotted social housing, the concerned agencies refuse to do so because the size Roma

families exceeds the living space of social housing.”

11. In attaining social housing, upon arrival, how long would a procedure as such
last, and where do Roma reside in the meantime? Can discriminatory treatment

be concluded throughout these procedures?

ensure that this educational deficit is adequately addressed, and brought in accordance with the standards
in the Belgian educational system.



“Upon arrival, within three months they need to obtain a Bijlage 19. This document
should be handed out upon arrival in Belgium by the concerned institutions, however
there have been numerous documented cases documented were Roma and other
migrants have been denied the document by desk clerks, telling them that they have to
come back at a later date to receive the documents. Oftentimes, the given date exceeds
the three-month leeway migrants are given to obtain such documentation, entailing that
they subsequently reside in Belgium irregularly. In order to combat this, civil society is
again instrumental - by gathering volunteers and experts, situations as such are
contested by threatening to involve the media and threating with judicial procedures. In
Ghent this was the case for example - however, before it got that far, the concerned
offices started abiding by the rules. In Antwerp however, in order to receive such a
document, these migrant individuals have to pay taxes upon their documentation, which
is again illustrative of the lack of coherency with respect to policies in Belgium.
Oftentimes, regionally competent authorities and institutions interfere with federal

matters, in contradiction to what Belgian federal law dictates.”

12. For those whom have not attained a valid residential permit and are here
irregularly - are they confined to the private housing market? Given that irregular
residence is subject to penal regulations, how does this affect Roma citizens in

such situations?

“In order to receive funding of any sort, legal residence is required. As a result irregular
migrants have the right to housing, yet cannot claim any financial interference of any
sort. Additionally, social housing is not an option for those residing here irregularly. Due
to limited individual financial means and their vulnerable position, Roma are often
subjected to abhorrent problems. They tend to be the victims of unscrupulous landlords,

and the conditions lacking electric, gas, water, leaks, hygiene, rats, and so forth.”

“To give an example: a Roma family, with ten children in Ghent, were confronted with
such despicable conditions. They were squatting in a building, where the ground floor
gave way. As a result, the youngest child, in its crib, fell through the ground floor into the
cellar, which was infested with a plague of mosquitos and submerged in water and feces.

Luckily the child was unharmed, not counting the innumerable mosquito bites.”



“Within this same family, the father, in another establishment, had captured two garbage
bags full of rats, which had been scurrying around on the floor, on which two of the
children slept. Although Ghent provides for extermination services, given that such
situations are regarded as being a hazard to public health, the family could not contact

this service out of fear for reprisal as a result of their irregular status.”

13. Regarding squatting - how does Flemish legislation approach this? Is it
prevalent? Is it condoned, or prohibited? If not explicitly prohibited, how do law

enforcers approach eviction?

“Squatting is very prevalent in Ghent, and discriminatory practices often occur with
respect to squatting. The city is attempting to be stricter with respect to this. As a result

though, evictions are being employed more frequently.”

“Regarding evictions, it is safe to say that everything up until the moment of eviction is
in accordance with the standards laid down in legislation. However, following the
eviction little to nothing is done to ensure the wellbeing of the evictees. There is no aid
in searching for alternative housing, and the evictees are left to live on the streets. As a
result deplorable situations have arisen, as illustrated by the rape of minor evictee.
Following the expulsion of this family, which hadn’t been given alternative options with
respect to housing, they were left to reside in a park, where the girl was consequently
raped. Again, complaints aren’t filed however, out of fear for other reprisals, which may

result in expulsion.”

14. With respect to both encampment sites and squatting - do evictions take place,

from your experience, in accordance with articles 11 ICESCR?

“This is a minor problem - the only relevant issue is the lack of available space for

encampment sites. Moreover, this is not necessarily with respect to Roma.”



Right to Work

15. What are your thoughts on the right to work with respect to Roma in Flanders?

“As a result of the conditions imposed in order to attain legal residence, many Roma
often times work in false businesses or fictive organizations and companies, in order to
attain legal residence based on self-employment. This allows them to reside in Belgium
for approximately a year, and consequently, following regulation controls, their fraud is
discovered. This then leads to criminal and fiscal sanctions, which further aggravate the
socio-economic distress many Roma are already in. The establishment and participation
in such companies is often a result of corrupt networks already existent in Belgium.
Even within these corrupt networks though, within the first year upon arrival in
Belgium, many Roma are confronted with severe exploitation, inadequate remuneration,

and indebtedness. Naturally this solely increases their predicament.”

“Again the tolerance policy Belgium maintains with respect to irregular migrants entails
that they enjoy basic rights yet cannot see them enforced. Due to their inability to
participate in the formal Belgian labor market, Roma are unequipped to adequately fend
for themselves and acquire adequate housing or comply with the obligation regarding
education. As a result, they are left little to no choice and subsequently delve into the

informal labor market, not to mention small crimes.”

16. Aside from what was mentioned, are there any areas of concern that are

equally alarming with respect to Roma in Flanders?

“An issue, which is experiencing a surge, concerns child prostitution, which is becoming
increasingly prevalent as a source of income for Roma families. In Antwerp specifically,
there is a growing tendency to exploit 6 to 7 year old boys for prostitution. Oftentimes
this is the only source of income for these families, although this is naturally not a
justification of such action. It does however, show the increasing necessity to address
the socio-economic distress of Roma, in order to prevent even more horrendous

violations of their basic rights.”
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